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New Executive Order Attacks ‘Disparate Impact’
Liability

By Kenneth Gage, Blair Robinson, Carson Sullivan, Caden Grant and Claire Saba Murphy

On April 23, 2025, President Donald Trump signed the “Restoring Equality of Opportunity and
Meritocracy” executive order (the Disparate Impact EO) directing federal agencies to eliminate the use of
disparate impact liability “in all contexts to the maximum degree possible ... .” Generally, disparate impact
liability arises when a facially neutral policy or practice causes adverse impacts to a group based on
protected characteristics, and the employer cannot legally justify it. This EO follows earlier indications
from the Department of Justice that it deprioritize and, where possible, eliminate disparate impact liability.

A Brief Overview of Disparate Impact in Title VII Cases

Disparate impact liability arises where the employer uses (or refuses to abandon) a facially neutral policy
or practice that adversely impacts individuals because of a protected characteristic. The classic example
is an employment test administered to applicants that causes disparate impact on the basis of race, sex,
etc. Unless an employer can demonstrate that the test is job-related for the position in question and
consistent with business necessity, liability follows a showing of disparate impact.! Disparate impact
liability for employers is statutory, per the Civil Rights Act of 1991 (which amended Title VII). In other
contexts, such as under Title VI (nondiscrimination in government funded programs), disparate impact
liability is a function of federal regulations and the subject of agency rules and guidance documents.

Key Elements of the Disparate Impact EO

The EO reflects the administration’s view that disparate impact liability “all but requires” consideration of
race in decision-making and, therefore, “racial balancing to avoid potentially crippling legal liability.”
Disparate impact liability, according to the Disparate Impact EQ, is “wholly inconsistent with the
Constitution.”

According to the EO, “[i]t is the policy of the United States to eliminate the use of disparate-impact liability
in all contexts to the maximum degree possible.” To that end, it orders the following actions be taken:

= Deprioritizing Enforcement of Disparate Impact:
= The EO orders federal agencies to “deprioritize enforcement of all statutes and regulations to

the extent they include disparate-impact liability,” including but not limited to Title VII and the
implementing regulations of Title VI.
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= Most importantly, the EO directs the Department of Justice, the Equal Employment
Opportunity Commission (EEOC), the Consumer Financial Protection Bureau, the Federal
Trade Commission and the Department of Housing and Urban Development to assess all
ongoing matters and pending proceedings that “rely on theories of disparate-impact liability”
and to "take appropriate action ... consistent with the policy of this order.”

= Revoking Approval of and Taking Measures to Appeal Disparate Impact Liability
Regulations:

= The EO revokes prior presidential approvals of disparate impact liability regulations.

= The EO also orders the attorney general to identify all federal or state laws, regulations,
policies or practices that impose disparate impact liability and to “take appropriate measures
to repeal or amend the implementing regulations for Title VI of the Civil Rights Act of 1964 for
all agencies to the extent they contemplate disparate impact liability” and determine “whether
any Federal authorities preempt State laws, regulations, policies, or practices that impose
disparate-impact liability.”

= Future Guidance:

= The EO orders the attorney general and EEOC to jointly craft and issue guidance (or likely
technical assistance) to employers “regarding appropriate methods to promote equal access
to employment regardless of whether an applicant has a college education, where
appropriate.”

What Does This Mean for Employment Discrimination Claims?

The Disparate Impact EO does not alter existing federal law prohibiting employment discrimination.
Plaintiffs may still bring disparate impact claims under the 1991 Amendment to Title VII of the Civil Rights
Act. Additionally, Title VII explicitly states that it shall not be interpreted to “require any employer” to grant
“preferential treatment” to any individual or group because of their protected characteristic.? However, this
EO signals a stark directive regarding enforcement aimed at the EEOC'’s investigation and enforcement
of Title VIl disparate impact claims.

We are here to support and collaborate with employers as they navigate the potential impact of the
evolving federal legal landscape and related executive orders (discussed in our previous client alerts® and
our presidential actions hub).

>

If you have any questions concerning these developing issues, please do not hesitate to contact any of the
following Paul Hastings lawyers:

Los Angeles New York Orange County

Elena R. Baca Kenneth W. Gage Blake R. Bertagna
+1-213-683-6306 +1-212-318-6046 +1-714-668-6208
elenabaca@paulhastings.com kennethgage@paulhastings.com blakebertagna@paulhastings.com
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ericdistelburger@paulhastings.com

Washington, D.C.

Carson H. Sullivan
+1-202-551-1809
carsonsullivan@paulhastings.com

Jeff Sturgeon
+1-212-318-6017
jeffreysturgeon@paulhastings.com

Claire Saba Murphy
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A plaintiff may still prevail by showing that there are other reasonable alternatives that would result in less of a disparate impact.
Id. 8§ 2000e-2(k)(1)(A)(ii) and (C); see also Ricci v. DeStefano, 557 U.S. 557, 578 (2009).

2 42 U.S.C. § 2000e-2(j).
The “Ending lllegal Discrimination” Executive Order: What Does it Mean for Employers, The Defending Women Executive Order

Presents Potential Clash Between Federal and State Antidiscrimination Law, Federal Contractors With DEI Policies at Increased

Risk of False Claims Act Liability, Fourth Circuit Court of Appeals Stays Preliminary Injunction of Anti-DEI Executive Order

Paul Hastings LLP

Stay Current is published solely for the interests of friends and clients of Paul Hastings LLP and should in no way be relied upon or construed as legal advice. The views expressed in this
publication reflect those of the authors and not necessarily the views of Paul Hastings. For specific information on recent developments or particular factual situations, the opinion of legal
counsel should be sought. These materials may be considered ATTORNEY ADVERTISING in some jurisdictions. Paul Hastings is a limited liability partnership. Copyright © 2025 Paul
Hastings LLP.


mailto:krissykatzenstein@paulhastings.com
mailto:emilypidot@paulhastings.com
mailto:blairrobinson@paulhastings.com
mailto:jeffreysturgeon@paulhastings.com
mailto:saratomezsko@paulhastings.com
mailto:ericdistelburger@paulhastings.com
mailto:clairesabamurphy@paulhastings.com
https://www.paulhastings.com/insights/client-alerts/the-ending-illegal-discrimination-executive-order-what-does-it-mean-for-employers
https://www.paulhastings.com/insights/client-alerts/the-defending-women-executive-order-presents-potential-clash-between-federal-and-state-antidscrimination-law
https://www.paulhastings.com/insights/client-alerts/the-defending-women-executive-order-presents-potential-clash-between-federal-and-state-antidscrimination-law
https://www.paulhastings.com/insights/client-alerts/federal-contractors-with-dei-policies-at-increased-risk-of-false-claims-act-liability
https://www.paulhastings.com/insights/client-alerts/federal-contractors-with-dei-policies-at-increased-risk-of-false-claims-act-liability
https://www.paulhastings.com/insights/client-alerts/fourth-circuit-court-of-appeals-stays-preliminary-injunction-of-anti-dei-executive-order

