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INTRODUCTION: RESTRUCTURING AND INSOLVENCY IN EUROPE

The restructuring landscape across x5xA in 202j has been characterised by signiFcant 
advancement, and in several :urisdictions accelerating pace of change. This collection 
of articles, contributed by leading practitioners across )ey xuropean :urisdictions charts 
the most signiFcant developments affecting distressed companies and their sta)eholders 
across those :urisdictions.

Ta)en together, they reveal a convergent xuropean storyU the gradual alignment of national 
framewor)s with the principles embedded in the x1 Hreventive Restructuring Kirective kx1 
Kirective 209/3902–C kthe xuropean KirectiveC whereby the xuropean 1nion imposed an 
obligation on its member states to offer a more attractive and JePible restructuring scheme 
in their respective local law, the emergence of liability management ePercises kB5xsC as a 
growing tool in stressed and distressed situations, and a renewed focus from respective 
xuropean mar)ets on balancing the competing interests of creditors, shareholders and the 
going concern where sta)eholders are increasingly see)ing to push the envelope of what 
can be achieved.

This introduction summarises the salient points from each article, identiFes the overarching 
themes running across the collection, and ePamines the )ey :urisdictional developments and 
impacts of the most signiFcant changes in law throughout 202j.

FRANCE: LESSONS FROM THE 2021 INSOLVENCY LAW REFORM

Nollowing the introduction of both the Wet Homologatie Onderhands Akkoord, or &WOA 
and the German Act on the ztabilisation and Restructuring Nramewor) for (usinesses, or 
ztaR1G bac) in 2029, Nrance followed suit with its version of transposition of the xuropean 
Kirective. The new Nrench law, contained in ordinance 2029'99/– published in the Oqcial 
4ournal on 96 zeptember 2029, has applied to proceedings since 9 October 2029. As 
a result of cases brought under this ordinance, the Nrench restructuring framewor) has 
undergone a signiFcant shift, moving from a debtor-centric approach to a process that has 
introduced class-based voting and cramdown mechanisms, increased creditor involvement, 
limits shareholders$ veto rights and promotes pre-pac) solutions.

The article, authored by practitioners at &hite D Ease BBH, ePamines the practical impact of 
this reform nearly Fve years on. The article traces the evolution of pre-pac) restructuring 
plans in Nrance, from the early Autodis case through to the introduction of accelerated 
safeguard proceedings and the landmar) restructurings of Emeis kformerly OrpeaC, Casino 
and Altice. The Emeis case was the Frst use of the Nrench cross-class cramdown tool by a 
listed company and was utilised in relation to several classes of affected parties, including 
e’uity holders, illustrating the wea)ening of the de facto right of veto previously en:oyed by 
shareholders.

Boo)ing ahead, the article identiFes the emergence of B5xs as a deFning Nrench mar)et 
trend. &ith 202j mar)ing a departure from the natural proclivity towards sauvegarde, 
practitioners are now witnessing a gradual transition, with B5xs being a viable option 
alongside conventional restructuring tools. This trend is not limited to NranceU emblematic 
cases such as Selecta kzwitLerlandC, Ardagh kBuPembourgC, Hunkemöller kSetherlandsC and 
Victoria k1MC demonstrate that B5xs, while still an ac’uired taste, are becoming more 
fre’uent balance sheet solutions across xurope.
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Liability Management Exercises In The Dutch Market

B5xs have truly arrived in the Kutch mar)et, with recent high-proFle transactions enabling 
distressed companies to secure new Fnancing and preserve going-concern value. Wowever, 
non-participating creditors are not ta)ing such transactions lying down and there has been 
a commensurate increase in challenges in this mar)et. The Setherlands article, authored by 
practitioners at Ke (rauw (lac)stone &estbroe), analyses the three principal routes through 
which B5xs can be implemented in the Setherlands.

The article also addresses the inJuence of 1z case law, in particular noting that, in Kecember 
2027, the 1z Eourt of Appeals for the Nifth Eircuit overturned a 1z8200 million up-tiering 
transaction in the Serta case, prompting mar)et participants on both sides of the Atlantic to 
reconsider non-pro rata implementation approaches. Another )ey feature to xuropean B5x 
transactions is covered in this article, namely directorsI duties. Ke (rauw ta)es us through 
the implications of Kutch law giving the board of directors considerable JePibility in choosing 
which Fnancing strategy to pursue ' the board must pursue the best achievable alternative, 
and not only any achievable alternative, balancing competing interests rather than prioritising 
shareholder demands where creditors$ interests are at sta)e.

Switzerland: Restructuring Approaches Under Swiss Corporate Law And The DCBA

The zwiss restructuring framewor) is governed by zwiss corporate law. The article, authored 
by practitioners at 5BB Begal, provides a comprehensive overview of the zwiss framewor) 
as it stands following two signiFcant sets of reforms that have been in force since 202–.

A central theme is the ePpansion of the range of distress triggers that may bring about 
the need to restructure a zwiss entity. Wistorically triggers under zwiss legislation k’ualiFed 
capital loss and over-indebtednessC were generally considered late-stage indicators of 
Fnancial distress, contributing to the perceived ineffectiveness of the former restructuring 
framewor). Against this bac)ground, the law was revised and updated, with the current 
corporate law framewor) clarifying and supplementing the board of directors$ duties and 
recognising imminent illi’uidity as an additional distress trigger.

The article also ePamines the role of pre-pac) transactions, which have become an 
increasingly important tool in zwiss restructurings. zuch transactions are legally permissible, 
and supported and encouraged by the legal landscape, typically being implemented during a 
composition moratorium that prevents disgruntled counterparties or more active creditors 
from driving the process under the threat of ePercising individual remedies.

Kirector liability is another signiFcant theme, with the article noting that the corporate 
restructuring law framewor) and the applicable Kebt Eollections and (an)ruptcy Act 202j 
procedural environment mean that the board of directors is ePpected to act promptly and on 
a well-documented basis, with liability re’uiring a breach of duty, damage to the company 
or speciFc creditors, intentional or negligent conduct, and a clear connection between the 
breach and the resulting damage.

Greece: Challenges And Opportunities In The Pre-insolvency Landscape

The article authored by practitioners at Montogeorgiou (a)opanou D Associates Baw 
Nirm provides an overview of the current pre-insolvency framewor) introduced by Baw 
7•–;32020, with a particular focus on the )ey features of the out-of-court wor)out kOE&C and 
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rehabilitation proceedings, scrutinising their practical application to date and highlighting 
several contentious issues raised by both debtors and creditors.

‘t  is  noted that  in  Greece there is  signiFcant  and growing usage of  both OE& and 
rehabilitation mechanisms, with 92/,••0 OE& applications submitted in 202j compared to 
;j,j60 in 2027, with j0,•90 applications approved in 202j compared to 2;,/7j in 2027.

‘t also addresses notable recent legislative amendments, including those introduced by Baw 
j9/–3202j, which was passed by the Wellenic Harliament on 90 April 202j and ma)es 
signiFcant changes to the out of court debt settlement mechanism in Greece and amends 
the Gree) capital mar)et legal framewor) with the aim of ma)ing the Gree) capital mar)et 
more attractive to foreign investors.

OVERARCHING THEMES

There are Fve )ey trends emerging consistently across xurope.

Alignment With The EU Preventive Restructuring Directive

These articles demonstrate the effect of the implementation of the xuropean Kirective into 
national law. The Nrench restructuring and insolvency framewor) was amended to transpose 
the Kirective, although the Nrench system already had a strong culture of encouraging 
preventive restructurings, so no new proceedings were created, unli)e the German or Kutch 
approaches.

Greece transposed the Kirective through Baw 7•–;32020, abolishing the former ban)ruptcy 
code. zwitLerland, operating outside the x1, has pursued an independent reform tra:ectory 
through the 202– Eorporate Baw reforms and the 202j anti-abuse pac)age. zpea)ing from 
our home :urisdiction, we note that the 1M has not formally implemented the Kirective 
because it was not re’uired to do so post-(rePit. Wowever, the 1M effectively mirrored many 
of the KirectiveIs )ey features such as cross-class cramdown by adding restructuring plans 
to the 1M restructuring tool)it through the Eorporate ‘nsolvency and Governance Act 2020. 
‘n the 1M, 202j saw convergence in the use of restructuring tools with the x1 Kirective 
driven by :udicial Fndings, mar)et ePpectations and creditor behaviour krather than actual 
implementation of statutory changesC, particularly across the following themesU

€ earlier intervention is being encouraged by court guidance kvia the new Hractice 
ztatementC9 and commentary on debtor  behaviour  where timings have been 
unnecessarily constricted. This mirrors the x1 KirectiveIs emphasis on genuine 
creditor engagement before launching a process?

€ 1M-based companies with xuropean subsidiaries are adopting xuropean processes 
to ensure consistency across :urisdictions? and

€ a shift  towards debtor in possession models ' the x1 KirectiveIs philosophy 
is  inJuencing  1M  practice  even  despite  the  lac)  of  legislative  change,  with 
insolvency statistics demonstrating that advisers are encouraging companies to use 
restructuring tools to restructure earlier rather than defaulting into insolvency, which 
can be value destructive.

The Rise Of LMEs Across Europe

The spread of 1z-style B5x structures into xuropean debt mar)ets is perhaps the most 
signiFcant theme ' one that continues to be prevalent since the authorsI last overview 
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chapter in 2027. B5xs have travelled from 1z practice into the contemplation of those 
who have xuropean debt structures, allowing borrowers a greater plethora of structures by 
which to access li’uidity and3or reduce debt burdens through contractual permissions rather 
than public and relatively costly formal restructuring processes. Nrance, the Setherlands 
and zwitLerland all record ePamples of B5x transactions, with the Nrench article noting the 
cross-border nature of this trend.

‘n the 1M, there are several ePamples of creative mechanisms for companies using looser 
restrictions in their credit documents to raise debt capital where they might not have 
suqcient li’uidity runway. Ereditor groups are increasingly using B5xs to drive priming 
transactions, uptiering and debt for e’uity swaps. zeveral signiFcant non-pro-rata B5xs have 
occurred in the 1M mar)et demonstrating the evolution of the tool. Nor ePample, Wun)emoller 
represents a watershed moment for xuropean restructuring. The deal involved an uptier 
where Redwood too) control via a distressed disposal enforcement. xPcluded noteholders 
are preparing to Fle claims in the 1M and Kutch courts against the security agent, alleging 
abuse of power in conducting the distressed disposal. The case is being closely watched as 
it represents one of the Frst signiFcant instances of creditor-on-creditor violence in xurope 
and could set important precedents for future B5x transactions.

Pre-packs

The :urisdictions in this issue have all developed or reFned pre-pac) mechanisms. The 
Nrench framewor)$s strong focus on preventive restructuring tools and ensuring consensus 
among affected parties has led to pre-pac) solutions being the natural outcome of many 
restructuring processes, with procedural rules subse’uently introduced to facilitate their 
implementation. ‘n zwitLerland, the Nederal zupreme Eourt approved the practice of 
privately pre-negotiated pre-pac)s during a provisional moratorium, emphasising that these 
transactions can be approved by the competent court without creditor hearings and that 
creditors have very limited rights to appeal.

Cross-class Cramdown And Creditor Empowerment

The replacement of shareholder or unanimity-based bloc)ing rights of individual instruments 
with class-based voting and cramdown mechanisms is a deFning feature across this 
collection of articles. Nrance, Greece and the Setherlands have each introduced or reFned 
cross-class cramdown capabilities. ‘n the Setherlands, the IHC case demonstrated that a 
court can approve a restructuring plan that amends the usual order of priority. The zupreme 
Eourt conFrmed that such changes, )nown as ran)ing swaps, are allowed if the plan meets 
the legal re’uirements for approval, especially the absolute priority rule. Across the board, 
the passive veto right of shareholders in respect of restructuring plans has been signiFcantly 
reduced, while creditors have beneFted from greater involvement in the preparation of a 
restructuring solution.

Directors' Duties And Governance

xach article shows legal systems grappling with the appropriate balance between duties of 
boards of directors and the interests of creditors in distressed situations. ‘n zwitLerland, 
the law empowers the board of directors to respond swiftly and with great JePibility in 
cases of ’ualiFed capital loss and over-indebtedness, including by eliminating the mandatory 
re’uirement to convene a shareholders$ meeting in cases of Fnancial distress kunless 
shareholder approval is re’uired for speciFc measuresC. ‘n the Setherlands, directors should 
assess how the B5x will affect ePisting creditors$ positions and their collateral and recovery 
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prospects, and whether the B5x transaction is in the best interest of all creditors, not only 
those that are affected by it.

OUTLOOK FOR 2026

Across xurope, policyma)ers and mar)et participants have responded to the demands of a 
more compleP, creditor-driven and internationally integrated debt mar)et. The introduction 
of cross-class cramdown mechanisms, the increasing use of pre-pac)aged procedures in 
:urisdictions that previously would not have permitted them, the arrival of B5xs as a tool in 
the restructuring tool)it and the heightened duties imposed on boards of directors in Fnancial 
distress are common threads that bind these systems that are otherwise signiFcantly 
dissimilar.

The challenge for all :urisdictions, and one that will be tested by the ePpected uptic) of 
restructuring activity driven by over-leveraged portfolios with looming debt maturities and 
macroeconomic headwinds, is to maintain the balance between speed and JePibility on the 
one hand, and fairness, transparency and creditor protection on the other. The articles that 
follow ePplore these tensions in depth, :urisdiction by :urisdiction, providing practitioners with 
authoritative guidance to the evolving law and emerging practice in each mar)et that will 
prove invaluable in the year ahead.

9 The  Revised  Hractice  ztatement  on  EompaniesU  zchemes  of  Arrangement  and 
Restructuring Hlans under Harts 26 and 26A of the Eompanies Act 2006 was issued on 
9; zeptember 202j and will apply to cases with convening hearings on or after 9 4anuary 
2026. ‘t replaces the 2020 version and follows a 5ay 202j consultation aimed at improving 
eqciency, transparency and fairness in the restructuring process.

Helena Potts helenapotts@paulhastings.com
Jessica Ling jessicaling@paulhastings.com
Maria Staiano-Kolaitis mariastaianokolaitis@paulhastings.com

https://www.paulhastings.com/
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IN SUMMARY

The Nrench restructuring framewor) has undergone a signiFcant shift,  moving from 
a debtor-centric approach to increased creditor involvement. Mey reforms, including 
recently the 2029 Ordinance,]13 have empowered creditors in plan negotiations, limited 
shareholdersI veto rights and promoted pre-pac)aged solutions. The focus now lies on early 
intervention, consensual agreements and economic viability, aligning the Nrench system with 
international standards.

DISCUSSION POINTS

€ Nrench restructuring tool)it

€ Overview of restructuring pre-pac)aged plans after the 2029 Nrench insolvency law 
reform

€ ‘mpact of the reform on sta)eholdersI rights and especially shareholders

€ Sew trendsU soft restructuring

REFERENCED IN THIS ARTICLE

€ ziPth boo) of the Nrench Eommercial Eode

€ Kirective kx1C 209/3902– of the xuropean Harliament and of the Eouncil of 20 4une 
209/

€ Ordinance So. 2029-99/–, dated 9j zeptember 2029

€ Kecree So. 2029-929;, dated 2– zeptember 2029

Wistorically, the Nrench restructuring and insolvency framewor) has been perceived as 
a debtor-friendly framewor) due to limited creditor involvement and ePtensive protection 
granted to the debtor and its shareholders.

Over  the  past  20  years,  however,  changes  to  Nrench  legislation  have  favoured  the 
involvement of creditors in restructuring processes. Bately, insolvency courts have approved 
several lender-led restructurings, illustrating that these changes have effectively made their 
way into the Nrench mar)et.

The use of preventive proceedings has also signiFcantly increased and is now a distinctive 
feature of the Nrench system.

5ost importantly, the Nrench restructuring and insolvency framewor) has recently been 
amended to, among other things, transpose the x1 Kirective on Restructuring and ‘nsolvency 
kthe KirectiveC into Nrench law.]23

These amendments have been introduced by Ordinance So. 2029-99/–, dated 9j zeptember 
2029 kthe 2029 OrdinanceC, effective as of 9 October 2029 ksub:ect to limited ePceptionsC in 
respect of preventive and insolvency proceedings initiated since 9 October 2029, and Kecree 
So. 2029-929;, dated 2– zeptember 2029 kthe 2029 KecreeC, which implements the 2029 
Ordinance.
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As the Nrench system already has a strong culture of encouraging preventive restructurings 
to address Fnancial diqculties at an early stage, the procedural rules have remained largely 
unchanged and, as opposed to the German ztabilisation and Restructuring Nramewor) for 
(usinesses regime or the Kutch scheme of arrangement, no new proceedings have been 
created for the purpose of achieving the ob:ectives set by the Kirective.

Wowever, the way restructuring plans are adopted within ePisting proceedings has undergone 
a signiFcant change.

‘n particular, the 2029 Ordinance introducedU k9C a new concept of Vclasses of affected 
partiesI, differing materially from the previous Vcreditors3bondholdersI committeesI? and k2C 
the ability for an insolvency court to adopt a restructuring plan through a cross-class 
cramdown kwhile only a regular cramdown was possible under the former rulesC.

These changes tend to redeFne the balance of the interests at sta)e, with the following trends 
observedU

€ the VpassiveI veto right of shareholders in respect of restructuring plans affecting 
their e’uity interests have been signiFcantly lessened, as demonstrated by the 
recent restructuring operations implemented under this new framewor), which often 
resulted in massive dilution of ePisting shareholders?

€ Vin the moneyI creditors have beneFted from greater involvement in the preparation of 
a restructuring solution, their support becoming decisive when it comes to wor)ing 
out a solution? and

€ while debtors anticipating diqculties will retain signiFcant control in safeguard 
and accelerated safeguard proceedings, creditorsI Vstep inI ability in reorganisation 
proceedings should now be more tangible keg, affected parties will be able to submit 
alternative plans to be voted on by other affected partiesC.

Almost siP years after the reform came into force, large-scale Fnancial restructuring 
operations have ta)en place, and practitioners are beginning to get to grips with these tools.

Overall, it appears that this reform has facilitated Fnancial restructuring by placing an 
economic and Fnancial approach at the heart of the system, allowing a collective discipline 
based on the hierarchy of the parties to prevail. ‘n this way, the reform has strengthened 
the effectiveness of the Nrench Fnancial restructuring framewor) and brought it closer to 
international standards.

The 2029 Ordinance has signiFcantly limited the ability of Nrench courts to impose the 
infamous 90-year term-out on dissenting creditors as part of safeguard proceedings, with 
the aim of ending the practice of VhostileI safeguard proceedings that have enabled certain 
debtors to implement ma:or debt restructurings on fairly aggressive terms.

The Nrench framewor)Is strong focus on preventive restructuring tools and ensuring 
consensus among affected parties has led to pre-pac)aged solutions being the natural 
outcome of many restructuring processes.

Hre-pac)aged solutions initially emerged from the practice of insolvency professionals. 
Hrocedural rules were then introduced to facilitate the implementation of these solutions 
while ensuring that the legitimate interests of the various sta)eholders are suqciently 
accounted for.
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The idea underpinning Nrench pre-pac)aged plans is that preventive proceedings should 
be VcontinuedI before an insolvency court for implementation purposes if a restructuring 
solution has found suqcient support among sta)eholders but cannot be implemented as 
part of a consensual deal.

Nollowing a brief overview of the restructuring proceedings available under Nrench law, this 
chapter focuses on pre-pac)aging tools concerning the implementation of restructuring 
plans.

KEY RESTRUCTURING TOOLS

1nder Nrench law, there are two main categories of proceedingsU amicable out-of-court 
proceedings and formal court-administered proceedings.

The Frst category includes mandat ad hoc and conciliation proceedings.

5andat ad hoc proceedings are conFdential out-of-court proceedings,]43 pursuant to which 
the court appoints a restructuring practitioner to assist a debtor in conFdential negotiation 
with all or some of its sta)eholders, under the supervision of the president of the court.

Eonciliation proceedings are conFdential out-of-court proceedings,]53 pursuant to which the 
court appoints a restructuring practitioner to assist a debtor that is solvent or has been 
insolvent for no more than 7j days during conFdential negotiation with all or some of its 
sta)eholders, under the supervision of the president of the court.

The second category includes safeguard,]73 reorganisation]63 and li’uidation proceedings.]83

zafeguard proceedings are formal court-administered proceedings. These are only available 
to debtors that are not cash Jow insolvent.

Reorganisation and li’uidation proceedings must be commenced if the debtor is cash Jow 
insolvent according to the Nrench insolvency test, deFned as the debtorIs inability to pay its 
debts as they fall due with its immediately available assets kta)ing into account available 
credit lines and moratoriaC. ‘f the debtor is not facing cash Jow insolvency, it has the option 
to re’uest consensual proceedings or safeguard proceedings. Wowever, a distressed debtor 
is re’uired to Fle a petition for reorganisation or li’uidation proceedings within 7j days of 
the date of insolvency, unless it has re’uested the court to appoint a conciliator. ‘n that 
case, the debtor is ePempted from the obligation to re’uest the opening of a reorganisation 
or li’uidation proceeding until the end of the conciliation proceeding. Reorganisation and 
li’uidation proceedings can also be initiated at the re’uest of the public prosecutor or any 
creditor kunless conciliation proceedings are ongoingC.

‘f a debtor facing hardship is not cash Jow insolvent, it has the option to re’uest the initiation 
of either consensual proceedings or regular safeguard proceedings.

Wybrid proceedings, )nown as accelerated safeguard proceedings, are also available to 
debtors under certain conditions that are discussed below.

Out-of-court Proceedings

As  a  matter  of  principle,  mar)et  practice  promotes  out-of-court  proceedings  over 
court-administered insolvency proceedings, which are often associated with litigation and 
business disruption.
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5andat ad hoc and conciliation are preventive, amicable and conFdential proceedings 
with limited court involvement, conducted under the aegis of a court-appointed oqcer 
kmandataire ad hoc or conciliator, depending on the chosen proceedingC supervised only 
by the president of the court who determines the duties of the mandataire ad hoc or the 
conciliator within its order.

These consensual proceedings are generally opened with a view to reaching a consensual 
outcome.

The mandataire ad hoc or conciliator is usually appointed to facilitate negotiations with the 
debtorIs sta)eholders, but they cannot force them to accept any proposalU the restructuring 
agreement will conse’uently be negotiated on a purely consensual and voluntary basis.

5andat ad hoc proceedings do not trigger an automatic stay of payment and enforcement 
actions. Ereditors are not barred from ta)ing legal action against the debtor to recover their 
claims, but those that have accepted to ta)e part in proceedings usually agree to abstain 
from this type of action while proceedings are ongoing.

1nder conciliation proceedings, no automatic stay applies, but the president of the court 
mayU k9C stay enforcement actions and reschedule due claims for a maPimum of two years 
with respect to creditors that have attempted to enforce their claims or that have not granted 
a standstill if so re’uested by the conciliator? or k2C reschedule claims that are not yet due 
and payable, for the duration of the proceedings kie, a maPimum of Fve monthsC for creditors 
that have not granted a standstill if so re’uested by the conciliator.

Generally, ban)s and credit funds tend to ta)e a supportive and proactive approach in 
conciliation proceedings to the ePtent that debtors agree to provide a proper independent 
business review and that shareholders are open for discussions in relation to additional 
support or dilution.

1nder amicable proceedings, the agreement of every relevant sta)eholder is re’uired to 
implement the restructuring solution kunless speciFc voting rules and ma:orities ePist, for 
ePample, under the terms of debt documents ' but these often provide for unanimous or 
superma:ority consent in relation to important decisions such as debt deferral or write-offsC.

Eonciliation proceedings may be opened for a period of up to four months and can be 
ePtended by another month. 5andat ad hoc proceedings are not limited in time. ‘n practice, 
debtors often combine the use of mandat ad hoc and conciliation proceedings to ePtend the 
duration of negation beyond the Fve-month limitation.

5andat ad hoc proceedings are usually commenced Frst, as they are not sub:ect to any 
time constraint. ‘f the debtor feels that some creditors may ta)e enforcement action or that 
an agreement with its creditors is about to be found, it may apply to convert mandat ad 
hoc into conciliation. Agreements reached in conciliation can be either ac)nowledged by the 
president of the court or approved by the court.

&here investors would be willing to provide new money, goods or services to ensure the 
continuation of the debtorIs business, it could be necessary to convert mandat ad hoc into 
conciliation to enable new money providers to beneFt from the Vnew moneyI privilege granting 
the corresponding claims a preferential ran)ing in the li’uidation waterfall and protection 
from term-out or cramdown in subse’uent proceedings ' the new money privilege can only 
be granted by the court as part of a court-approved agreement.
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Formal Court-administered Proceedings

Safeguard Proceedings

zafeguard proceedings are public court-administered proceedings commenced at the 
re’uest of a debtor ePperiencing diqculties that it cannot overcome on its own if it is not 
already insolvent. These proceedings aim to facilitate the continuation of the business, the 
protection of employment and the repayment of creditors.

‘n that respect, the debtor will prepare, with the assistance of the :udicial administrator, a draft 
safeguard plan to be negotiated with and submitted to its sta)eholders, either through an 
individual consultation with each creditor or through a class-based consultation ksee belowC.

Kuring these proceedings, the debtor beneFts from an automatic stay on payments and 
enforcement for debts incurred before the opening of the procedure, which prevents 
creditors from suing the debtor for payment and enforcing security interests.]93

(ecause these are court-administered proceedings, speciFc rules will apply in relation to, 
among other things, the management of the debtorIs business kin particular, actions falling 
outside the ordinary course of business will have to be :udicially authorisedC, the payment of 
certain creditors, the continuation of ongoing contracts and the determination of creditorsI 
claims.

Reorganisation Proceedings

Reorganisation proceedings are commenced upon the re’uest of an insolvent debtor, a 
creditor or the public prosecutor. One administrator kor several administrators beyond certain 
thresholdsC will be appointed by the court to assist the debtor with management decisions 
or ta)e over the full management of the debtor.

The administrator  will  prepare  the  reorganisation  of  the  debtor  and will  produce a 
restructuring plan, with the assistance of the debtor krules governing the adoption of 
the restructuring plan in safeguard are applicable ksub:ect to certain ePceptions, detailed 
belowCC. ‘f a restructuring plan is not possible, the administrator may receive instructions 
from the court to comprehensively dispose of the business through an open bid process. 
Although the court can sanction either process, it is re’uired to favour a restructuring plan 
over comprehensive disposal, where possible.

Liquidation Proceedings

Bi’uidation proceedings may be initiated by an insolvent debtor, a creditor or the public 
prosecutor if the debtorIs recovery is manifestly impossible. A li’uidator is appointed by 
the court and vested with the power to represent the debtor and to perform the li’uidation 
operations that mainly consist of the disposal of the assets and the allocation of disposal 
proceeds to creditors whose claims have been admitted.

‘n that respect, the li’uidator may organise a comprehensive disposal plan kin which case, 
certain rules relating to the continuation of the business will apply, notwithstanding the 
ongoing li’uidationC or disposal of the individual assets.

Adoption Rules For Restructuring Plans Under French Law

zetting aside li’uidation proceedings, as part of court-administered proceedings, creditors 
kand, if applicable, e’uity holdersC must be consulted on the treatment that their respective 

First lessons to be learned from the 2021 French insolvency
law reform xPplore on GRR

https://globalrestructuringreview.com/review/europe-middle-east-and-africa-restructuring-review/2026/article/first-lessons-be-learned-the-2021-french-insolvency-law-reform?utm_source=GRR&utm_medium=pdf&utm_campaign=Europe%2C+Middle+East+and+Africa+Restructuring+Review+2026


RETURN TO CONTENTS  RETURN TO SUMMARY

debt or e’uity interests would receive under the proposed restructuring plan keg, debt 
write-offs, deferrals or debt-for-e’uity swapsC prior to the plan being approved by the court.

The rules governing consultation will vary depending on the siLe of the business.

Standard Consultation

1nder the standard consultation process, sta)eholders receive individual proposals ksub:ect 
to certain rules and ePceptionsC and must respond within a certain time frame.] 3

Kepending on the nature of the contemplated impairment, the absence of response is 
regarded as either consent or refusal of the proposal.]103

Kissenting creditors may face a 90-year term-out on their claims, which may be imposed by 
the court.]113

Class-based Consultation

5andatory class-based consultation applies to debtors that, on the date of the petition for 
commencement of the relevant proceedings, ePceed either of the following thresholdsU k9C 
2j0 employees and ö20 million in net turnover? or k2C ö70 million in net turnover kat either the 
debtor level or together with subsidiaries controlled by the debtorC.]123

Alternatively, class-based consultation can be conducted on a voluntary basis at the 
debtorIs re’uest kor the :udicial administrator in reorganisation proceedingsC and with the 
authorisation of the supervisory :udge if the thresholds are not met.

Only the affected parties are entitled to vote on the draft planU the creditors whose rights 
are directly impaired by the proposed plan and e’uity holders kincluding shareholders and 
holders of securities giving future rights to the share capitalC if their e’uity interests, the 
debtorIs articles of association or by-laws or their rights would be modiFed by the proposed 
plan.]143

The court-appointed administrator is responsible for establishing the different classes and 
informing each affected party that it is a member of a class.

The court-appointed administrator must, based on ob:ective and veriFable criteria, allocate 
the affected parties in classes representing a suqcient commonality of economic interest 
in compliance with the following conditionsU

€ creditors whose claims are secured by security interests in rem ' in respect of those 
claims ' and other creditors must be allocated to different classes?

€ subordination  agreements  entered  into  before  the  commencement  of  the 
proceedings shall be complied with if they have been brought to the attention of the 
court-appointed administrator?

€ e’uity holders must be separated into one or several classes of their own? and

€ claims arising from employment contracts, pension rights and maintenance claims 
cannot be affected by the plan. ‘n respect of creditors secured by a security trust 
granted by the debtor, only the amount of their claims not secured by the trust is 
considered.
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The formation of the classes can be challenged by the dissenting affected parties. 
Ehallenges and any subse’uent appeals are to be Fled and ruled on within a short period 
of time.

xach class votes on the restructuring plan with a two-thirds ma:ority of the voting rights 
kdetermined by reference to the amount of the claims kor rightsCC being re’uired.

‘f applicable, the class or classes of e’uity holders will vote under the rules governing 
shareholdersI or e’uity holdersI general or special meetings.

‘f the plan is adopted by each of the classes, it will be submitted to the court, which shall 
verify that the following conditions are metU

€ the classes have been duly formed in accordance with the applicable rules?

€ affected parties, sharing a suqcient commonality of interest within the same class, 
are treated e’ually and in proportion to their claims or rights?

€ the plan has been duly notiFed to all the affected parties?

€ if there are dissenting affected parties, the plan meets the Vbest interests of creditorsI 
test, which would be met if no dissenting affected party is worse off under the plan 
thanU

€ in distribution of li’uidation proceedsU in li’uidation proceedings or after a 
comprehensive disposal of the debtorIs business in :udicial proceedings? or

€ pursuant to a best-alternative scenario?

€ where applicable, any new Fnancing is necessary to implement the plan and does not 
ePcessively impair the interests of the affected parties? and

€ the interests of all affected parties are suqciently protected.

The court may refuse to adopt the plan if it does not offer a reasonable prospect of avoiding 
the debtorIs insolvency or of ensuring the viability of the business.

The :udgment sanctioning the plan renders the plan enforceable against all kerga omnesC, 
including the affected parties that did not vote on, or voted against, the adoption of the plan.

Alternatively, the court may sanction a plan ' with the prior approval of the debtor in 
safeguard proceedings ' despite one or several classes voting against it, sub:ect to the 
following additional conditionsU

€ the plan is approved byU

€ a knumericalC ma:ority of classes knecessarily including a class of secured 
claims or a class with a higher ran)ing than the unsecured creditors classC? 
or

€ at least one class other than a class of e’uity holders or a class that would 
reasonably be ePpected to be Vout of the moneyI based on a determination of 
the debtorIs going-concern value and if the rules governing the allocation of 
proceeds in :udicial li’uidation or as part of a comprehensive disposal plan 
were to be applied?

€
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the plan complies with the absolute priority rule kie, the claims of dissenting classes 
shall be discharged Vin fullI by Vsame or e’uivalent meansI where a :unior class is 
entitled to receive any payment or to )eep any interest under the plan kwith possible 
ePceptions where necessary, at the courtIs discretion, and provided these ePceptions 
do not unfairly pre:udice affected partiesCC? and

€ the plan does not permit a class to receive or retain more than the total amount of its 
receivables or interests.

&here one or more classes of e’uity holders have been formed and have not approved the 
plan, the plan can be imposed on the dissenting e’uity holders ifU

€ any of the thresholds triggering mandatory class-based consultation are met kie, 
voluntary application of the class-based consultation will not allow a cramdown of 
e’uity holdersI class or classes ksee aboveCC?

€ the  relevant  e’uity  holders  would  reasonably  be  ePpected  to  be  Vout  of  the 
moneyI based on a determination of the debtorIs going-concern value, and if the 
rules governing the allocation of proceeds in :udicial li’uidation or as part of a 
comprehensive disposal plan were to be applied?

€ a preferential subscription right is given to ePisting shareholders in relation to any 
share capital increase in cash contemplated by the plan? and

€ the plan does not provide for the forced transfer of all or part of the rights of the 
dissenting class or classes of e’uity holders.

Adoption of a restructuring plan pursuant to the class-based consultation is broadly similar in 
safeguard or in reorganisation proceedings, sub:ect to certain speciFcities for reorganisation 
proceedings where the affected partiesI step-in ability is enhanced.]153

Ean a restructuring be implemented on a prepac)aged basisé As highlighted above, the 
Nrench system is generally a consensual system that offers eqcient amicable out-of-court 
proceedings to debtors to enable them to remedy hardships well before they enter the Lone 
of insolvency.

The opening of out-of-court consensual proceedings is never mandatory under Nrench law 
and remains at the discretion of debtors. Severtheless, these proceedings present numerous 
advantages for debtors keg,  mandated conFdentiality,  assistance of an ePperienced 
insolvency practitioner, reasonable costs, deterrent effect on creditorsI enforcement actions, 
protection against ipso facto provisions and mitigation of directorsI liability ris)C with limited 
disadvantages, especially as court involvement is unobtrusive with respect to the debtorIs 
business. As a result, debtorsI Frst choice is often to re’uest the opening of amicable 
proceedings, even if insolvent kin which case, only conciliation proceedings may be opened 
under strict conditionsC.

Wowever, limited court involvement also implies that no solution can be implemented if the 
re’uired consent is not obtained.

As such, out-of-court proceedings are often used as an initial step to initiate and prepare 
solutions that may need to be implemented as part of subse’uent court-administered 
proceedings if no agreement can be found.
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To overcome the opposition of dissenting creditors preventing the adoption of a restructuring 
agreement negotiated in the contePt of amicable proceedings, practitioners initially used 
safeguard and reorganisation proceedings to beneFt from the cramdown ability and force 
the adoption of restructuring plans. Wowever, recourse to full-Jedged court-administered 
insolvency proceedings ' which are public and affect debtorsI business counterparts ' can 
prove cumbersome and ris)y for the underlying business, in particular when implemented 
only to overcome the refusal of a few creditors or aggressive holdout strategies.

The rules applicable to pre-pac)aged restructuring plans are further described below. This 
set of rules relies on the ideal that the continuity between conFdential amicable proceedings 
'  allowing  for  a  careful  preparation  phase  '  and  fast-trac)ed  court-administered 
proceedings, which are initiated to enable scrutiny over the proposed solution, offer an 
effective framewor) that considers the various interests involved.

Prepackaged Restructuring Plans

The Premises Of The French Prepackaged Plan: Autodis Case

xven  before  the  introduction  of  speciFcally  designed  pre-pac)aged  proceedings, 
practitioners found a way to use ePisting proceedings ' with the combination of conciliation 
and safeguard proceedings ' to carry out prepac)aged plans. The restructuring of the 
Autodistribution group, which too) place in 200/, was the Frst meaningful illustration of this.

‘n this case, the leveraged buyout documentation provided that signiFcant restructuring 
steps were sub:ect to the unanimous consent of AutodisIs lenders, which made it diqcult for 
Autodis to implement a restructuring agreement in the contePt of amicable proceedings. As 
a unanimous vote was impossible to reach, given the plurality of creditors, the only solution 
was to try to obtain the agreement of a two-thirds ma:ority of the members of kformerC 
creditorsI committees in the contePt of safeguard proceedings.

‘n this contePt, safeguard proceedings were opened while the terms and conditions of 
the Fnancial restructuring were decided by the debtor and its main creditors before the 
commencement order, pursuant to a memorandum of understanding concluded under the 
aegis of a mandataire ad hoc. ‘n contrast to defensive safeguard proceedings ' which were 
traditionally opened for the purpose of an automatic stay on payment and enforcement ' 
the main advantage of safeguard proceedings in this case was the possibility of using the 
cramdown mechanism to impose the adoption of the plan on the dissenting creditors.

‘nsofar as the restructuring plan had been prepared before the opening of the proceedings, 
the implementation of the plan too) no longer than siP wee)s, with a vote in committee 
organised less than a month after the commencement order and a :udgment approving 
the plan 9j days later. The eqciency of the process mitigated the value-eroding effect 
traditionally induced by public court-administered proceedings.

Kespite the lac) of dedicated proceedings available at the time, the wide range of tools 
offered by Nrench law had permitted the implementation of a pre-pac)aged plan and brought 
to light its numerous advantages.

Introduction Of SpeciNcally Designed Pre-packaged Proceedings: Accelerated Safeguard Proceedings

Nollowing the above case, Nrench legislation has enshrined the practice by introducing 
two new proceedingsU accelerated Fnancial safeguard proceedings]173 and accelerated 
safeguard proceedings.]163
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The 2029 Ordinance has  merged accelerated Fnancial  safeguard  proceedings with 
accelerated safeguard proceedings ' for simpliFcation purposes ' but they may still be 
limited to Fnancial creditors, as the safeguard plan may affect a limited number of creditors.

Opening Conditions

Accelerated safeguard proceedings are speciFc court-administered proceedings that can 
only be opened at the re’uest of a debtor in conciliation proceedings that can demonstrate 
that it has prepared a safeguard plan aimed at ensuring the continuity of its business and that 
is li)ely to receive suqciently broad support from the affected parties to allow its adoption 
within a short period of time, as the procedure in principle lasts two months, and cannot be 
ePtended beyond four months.]183

Therefore, debtors may enter accelerated safeguard proceedings on an insolvent basis if 
less than 7j days have passed between insolvency and the re’uest for the opening of the 
preliminary conciliation proceedings.

The simple threat  of  accelerated safeguard proceedings is  sometimes suqcient  to 
implement the contemplated restructuring outcome during conciliation proceedings. The 
mere possibility of implementing a cramdown of dissenting creditors is generally regarded as 
facilitating a reasonable consensus to emerge among creditors and incentivising the debtor 
to submit sensible proposals to its main creditors to obtain their support.

‘n regular safeguard proceedings kassuming thresholds for class-based consultation are met 
ksee aboveCC, the court can no longer impose a term-out on dissenting creditors if the plan is 
not approved kie, there is no fallbac) optionC. This important change introduced by the 2029 
Ordinance is ePpected to considerably lessen the appeal of regular safeguard proceedings 
for debtors.

As an additional condition, these proceedings are only available to debtors whose Fnancial 
statements have been certiFed by an auditor or drawn up by a chartered accountant.

Procedural Rules And Main Advantages

The regime applicable to regular safeguard proceedings is broadly applicable to accelerated 
safeguard proceedings, sub:ect to certain ePceptions.

Three main differences ' which are also the main advantages ' should, however, be noted.

Nirst,  these proceedings only ta)e effect  in  respect of  parties affected by the draft 
plan prepared in conciliation proceedings, thus limiting disruption to trade or business 
counterparties of the debtor if they are not affected by the draft plan.

zecond, the legal duration of accelerated safeguard proceedings is two months, which may 
be ePtended to a maPimum duration of four months. This mitigates the uncertainty and 
value-eroding effects of court-administered proceedings.

Third, the draft plan is submitted to affected parties through a class-based consultation, 
regardless  of  any  applicability  threshold,  thus  enabling  cramdown and  cross-class 
cramdown of dissenting creditors as per the rules set out above.

Illustrative Cases

The restructuring of manufacturing company "allourec, in 2029, may be the Frst signiFcant 
illustration of a pre-pac)aged plan. ‘n the contePt of mandat ad hoc proceedings, "allourec 
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had secured a loc)-up agreement with its main creditors on the basis that they would 
support the contemplated restructuring plan. This restructuring plan was then implemented 
in the contePt of subse’uent safeguard proceedings after the vote of the former creditorsI 
committees.

zince then, the use of pre-pac)aged plans, negotiated in amicable proceedings and 
implemented in the contePt of  accelerated safeguards as provided for  by the 2029 
Ordinance, has become much more widespread and has found fertile ground in ma:or 
Fnancial restructurings of large-scaled companies. All ma:or recent restructurings have been 
conducted through this framewor), including listed companies such as Hierre D "acances, 
Orpeaknow xmeisC, Easino, Atos and Altice, as well as signiFcant privately held groups such 
as Heople D (aby and (ourbon.

The Emeis case is certainly the most stri)ing ePample, as it has given rise to numerous 
disputes  that  have  signiFcantly  contributed  to  the  practice  and  has  facilitated  the 
understanding of many new legal concepts of the 2029 reform in Fnancial restructurings 
that followed. This case was the Frst use after the reform of the cross-class cramdown over 
several classes of affected parties kincluding the e’uity holdersC by a listed company. 5ore 
generally, these cases also illustrate new trends in the mar)et and especially the wea)ening 
of the de facto right of veto en:oyed by shareholders when e’uity in:ection or debt-to-e’uity 
swap are contemplated. Hreviously, most of the Fnancial effort was carried by creditors 
and shareholders escaped the conse’uences of the restructuring as the reorganisation plan 
cannot be imposed on them, Nrench law being very protective of the ownership right.

That being said, the reform contributed to removing certain gridloc)s that prevented 
restructuring operations to the detriment of the company$s interest, by giving the court 
broader powers to impose the reorganisation plan on dissenting parties, even when they are 
shareholders.

Hext Trends: Soft Restructurings

The post-pandemic period saw an increased level of available li’uidity in a low interest rate 
environment and signiFcant competition between investors, as a result of what valuations 
observed on Nrench 5DA and private e’uity kHxC deals signiFcantly increased, such as the 
debt leverage of the portfolio companies. The current climate of economic uncertainty is now 
driving down valuations in many sectors? those companies are overleveraged and unable to 
reFnance their ac’uisition debt. &e accordingly anticipate seeing more and more of those 
restructurings over a sustained period of time.

Hortfolio companies held by Hx funds approaching their maturity will obviously suffer 
from the mar)et environment and re’uire Fnancial restructuring. Eertain sectors are more 
ePposed than others, including automotive suppliers in a contePt of decreasing demand by 
consumers, construction sector in a contePt of high rates and lab companies in a contePt 
where state regulations are less and less favourable to them Fnancially. xnergy-driven 
industries should also suffer as a result of energy prices, which remain ’uite high in 
comparison to other Lones such as Ehina or the 1nited ztates.

The year 202j mar)s a clear shift from the previous period, where the natural response to 
a distressed capital structure was a traditional restructuring plan. &e are now witnessing a 
gradual transition from these conventional tools, with liability management ePercises kB5xsC 
ta)ing centre stage alongside conventional restructuring tools. B5xs are no longer :ust an 
accessory or a bac)up plan, they have become a core, and sometimes preferred, strategy 

First lessons to be learned from the 2021 French insolvency
law reform xPplore on GRR

https://globalrestructuringreview.com/review/europe-middle-east-and-africa-restructuring-review/2026/article/first-lessons-be-learned-the-2021-french-insolvency-law-reform?utm_source=GRR&utm_medium=pdf&utm_campaign=Europe%2C+Middle+East+and+Africa+Restructuring+Review+2026


RETURN TO CONTENTS  RETURN TO SUMMARY

for restructuring and3or deleveraging. Biability management transactions can range from 
simple discounted debt repurchases and amendments designed to obtain covenant relief, to 
more compleP transactions such as amends and ePtends, Vup-tieringI ePchanges or VpriorityI 
ePchanged or Vdrop-downI Fnancings. Barge-scale asset sales and dropdown transactions 
were, for ePample, central in AlticeIs strategy and allowed it to reclassify subsidiaries and 
redirect sale proceeds. ‘n addition, this trend is not limited to NranceU emblematic cases such 
as zelecta kzwitLerlandC, Ardagh kBuPembourgC, Wun)em“ller kSetherlandsC and "ictoria k1MC 
demonstrate that B5xs are becoming a preferred tool across xurope.

As B5xs become more prevalent, lenders are adapting by see)ing changes to Fnance 
documentation, inspired by 1z mar)et practices. zpeciFcally, lenders are increasingly 
re’uesting the inclusion of VB5x bloc)ersI kie, negative covenants designed to restrict liability 
management tacticsC. The purpose of these B5x bloc)ers is to pre-emptively close the 
loopholes that borrowers have ePploited in high-proFle cases such as Serta or J. Crew, where 
a subset of lenders collaborated with the company to structure deals that beneFted them, 
sometimes at the ePpense of other lenders. The growing use of these B5x bloc)ers reJects 
a broader trend of lenders see)ing to protect themselves from aggressive B5x strategies, 
ma)ing their inclusion a )ey point of negotiation.

‘n parallel, lenders have begun to organise themselves through cooperation agreements, 
committing to oppose any borrower proposal unless it is supported by a certain ma:ority 
of  lenders,  thereby  limiting  the  borrowerIs  ability  to  implement  B5x strategies  kas 
seen in cases such as Accor‘nvest and, more recently,  Eolis”e GroupC. ‘n response, 
borrowers are increasingly see)ing to include anti-cooperation clauses in their Fnance 
documentation, which may constrain lender coordination and reduce the effectiveness 
of such agreements, forcing lenders to adopt more nuanced strategies. These methods 
of organising negotiations via cooperation agreements are li)ely to become increasingly 
common in Nrance, where liability management becomes more and more usual, in a contePt 
where the recent reform of insolvency law may sometimes encourage certain borrowers to 
implement a Vdivide and con’uerI strategy when composing the classes of parties affected 
in insolvency proceedings.

Biability management operations are of great interest to all sta)eholdersU they enable 
companies to gain breathing space in the hope of a mar)et turnaround, while not having 
to record losses immediately for the lenders. They also have the advantage of avoiding 
public restructurings, the impact of which is li)ely to have a negative impact on the value 
of the business, such as the customer and supplier base. All these factors suggest that 
these operations have a bright future in Nrance. There are, however, countervailing trends, 
and the mar)et has not yet found a clear balance between lender coordination and borrower 
defensive measures.
Any views expressed in this publication are strictly those of the authors and should not be 
attributed in any way to White & Case LLP.
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IN SUMMARY

Biability management ePercises kB5xsC have arrived in the Kutch mar)et, with recent 
transactions includingMcDermott, Selecta and Hunkemöller. These attractive new tools 
enable distressed companies to secure new Fnancing and preserve going-concern value, 
although non-participating creditors may scrutinise them. 1nli)e courts in the 1nited ztates, 
which have issued rulings on B5xs, Kutch courts have not yet issued any Fnal rulings on 
the legal boundaries. This article ePamines how B5xs are being implemented in the Kutch 
mar)et and the legal ’uestions that will shape their future development.

DISCUSSION POINTS

€ ‘mplementation of B5x transactions in the Setherlands through various legal 
mechanisms

€ Wow Kutch standards of %reasonableness and fairness% may apply to contractual B5x 
implementation

€ The  zerta  ruling$s  potential  inJuence  on  mar)et  participants  and  contract 
interpretation approaches in the Setherlands

€ zhare pledge enforcement as an implementation mechanism, with court approval 
providing transaction certainty

€ The role of the Kutch Restructuring zcheme k&WOAC in offering comprehensive 
:udicial review for B5x structures re’uiring legal certainty

€ Hractical points for mar)et participants to consider, including fraudulent conveyance 
analysis under Kutch law

REFERENCED IN THIS ARTICLE

€ ‘n re zerta zimmons (edding

€ zelecta

€ ‘WE

€ Kutch restructuring scheme k&WOAC

€ Kutch Eivil Eode

€ Kutch (an)ruptcy Act

€ xPplanatory 5emorandum to the Kutch restructuring zchema

€ N.4.5. Wengst, R.G.A. xl)erbout-Mo) D (.H. (urghout, *Biability management in FnanceU 
Hoints to consider for the Kutch debt mar)et—, GRR 202j

INTRODUCTION: LMES IN THE DUTCH MARKET

Biability management ePercises or B5xs have evolved from 1z practice into instruments 
now applied in xuropean debt structures, allowing borrowers to access li’uidity and reduce 
debt burdens through contractual permissions rather than formal restructuring processes.]13 
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Nor bac)ground on what B5xs are, why they are now a sought-after tool, and what form they 
can ta)e kincluding drop-down, up-tiering and double-dip structuresC, we refer to our 202j 
GRR article, which ePamined B5xs from a borrower perspective.]23 (uilding further on that 
article, we will now focus on how Kutch legal practice is implementing these transactions 
through various mechanisms, and what legal factors are emerging as case law develops.

The Kutch mar)et has speciFc features that affect how B5xs can be implemented. &hile 
B5xs provide ePpedient solutions for companies re’uiring new Fnancing to preserve 
going-concern value, Kutch law offers various mechanisms for implementation, each 
with different characteristics in terms of speed, certainty and sta)eholder protection. 
Son-participating  Fnance  providers  and  shareholders  may  oppose  B5xs  because 
these often involve recovery prospects being reallocated and pushing non-participating 
sta)eholders further bac) in the ran)ing. This creates tension that re’uires careful handling.

‘n the 1nited ztates, case law has developed on the boundaries of B5x transactions, 
particularly where it concerns Fduciary duties and fraudulent conveyance regulations.]43 1z 
courts have generally recognised B5xs as primarily contractual matters. Wowever, on –9 
Kecember 2027, the 1z Eourt of Appeals for the Nifth Eircuit overturned a 1z8200 million 
up-tiering transaction in the Serta case, prompting mar)et participants to reconsider certain 
implementation approaches.]53

&hile 1z courts have developed a body of case law addressing B5xs, Kutch courts have yet 
to issue deFnitive rulings on how Kutch legal principles should be applied to these structures. 
This leaves mar)et participants having to navigate an evolving legal landscape based on 
developing mar)et practice and emerging case law.

CONTRACTUAL IMPLEMENTATION

Overview And Process

B5xs do not re’uire a formal or informal court process but can be ePecuted on a purely 
contractual basis using the provisions in Fnancing documentation that govern amendments, 
ePceptions and permitted transactions.]73 Ninancing agreements following the 1z private 
e’uity model, in particular, provide the JePibility needed for B5x transactions through 
ePtensive bas)ets and ’ualiFed ma:ority amendment provisions. A crucial provision is the 
amendment clauseU credit agreements often re’uire unanimity for signiFcant amendments, 
while other amendments can be made with ’ualiFed-ma:ority approval.

The fact that B5xs are based on contractual provisions only helps to implement them rapidly. 
Amendments can be made with ’ualiFed ma:ority approval, avoiding the need for unanimous 
consent. The process typically involvesU k9C identifying applicable amendment provisions and 
permitted transaction bas)ets? k2C securing re’uired lender approvals? and k–C ePecuting the 
transaction documentation.

5cKermott implemented an B5x in the form of a drop-down in 2027, placing its valuable 
tan)s division outside the restricted group to enable new Fnancing. The transaction was 
largely ePecuted consensually outside of formal restructuring. And it was only a non-pro 
rata reduction of commitments under ePisting credit facilities and a disenfranchisement 
of certain non-Fnancing liabilities that re’uired implementation via the &WOA and a 1M 
restructuring plan.

Advantages To Consider
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The advantages of contractual implementation include speed, JePibility, preservation of 
going-concern value, limited publicity and the avoidance of unanimous lender consent 
re’uirements. A purely contractual B5x can be ePecuted out of court within wee)s, as 
opposed to a court-driven restructuring process that can ta)e months.

Legal Framework

‘n practice, the ’uestion arises whether amendments in the contePt of an B5x actually fall 
within the scope of amendment provisions. 5ost B5x ePamples are based on 1z or xnglish 
law documentation, and case law has developed in those :urisdictions.]63 5ar)et participants 
proceed based on legal opinions and contractual analysis, with transactions being structured 
to anticipate potential :udicial review.

&here credit agreements are governed by Kutch law, the ePercise of contractual rights is 
sub:ect to statutory re’uirements of %reasonableness and fairness%.]83 The Kutch zupreme 
Eourt has held that ePercising a contractual right can be unacceptable if, in view of all 
circumstances, this would be unacceptable according to standards of reasonableness and 
fairness. Eontractual implementation does not eliminate process ris).

As far as we are aware, there have not been any successful challenges of B5x transactions 
on the basis of reasonableness and fairness under Kutch law. (ut as the reasonableness of 
any application of contractual provisions is fact-speciFc, it remains to be seen how courts will 
:udge the use of far-reaching contractual rights in distressed situations, where the alternative 
may be e’ually pre:udicial or worse.

The Serta Simmons case illustrates contractual interpretation issuesU the 1z Eourt of 
Appeals for the Nifth Eircuit ruled that the *open mar)et purchase— ePception could not apply 
because there was no purchase on a mar)et *generally accessible to everyone—.]93 Although 
this ruling concerned a speciFc contractual element, it was seen as an important trend brea). 
Ninancing documentation has been adapted in responseU since J.Crew, the *4 Erew (loc)er— 
has become standard, and many lenders have negotiated *blan)et up-tier bloc)ers—.

SHARE PLEDGE ENFORCEMENT

Overview And Process

An alternative implementation method in an B5x is the regular share pledge enforcementU 
an old and reliable instrument that is en:oying renewed interest in the contePt of B5x 
transactions.

This implementation route proceeds in three phasesU k9C reaching agreement among 
Frst-ran)ing secured Fnance providers forming an instructing group, usually re’uiring a 
’ualiFed ma:ority of Frst-ran)ing pledgees as determined in the intercreditor agreement or 
security documents? k2C enforcing the pledge? and k–C implementing the new capital structure. 
The )ey issue to consider here is that the new, improved capital structure is not achieved by a 
change in the ePisting capital structure, but by selling 900≤ of the shares in the company to 
a new vehicle and building the desired capital structure in that new vehicle. The latter often 
involves a debt-for-e’uity swap to reduce leverage so the new e’uity better reJects economic 
ownership. All shares are sold and certain debt instruments are swapped for e’uity in the 
new vehicle.

xnforcement of a pledge under Kutch law typically ta)es one of two formsU a private sale or 
appropriation with court approval or with pledgor consent.] 3 &here knegotiatedC cooperation 
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from the pledgor is feasible, the consent route is easier as no court approval is re’uired. 
Wowever, in restructuring contePts, parties generally choose private sale with court approval 
because :udicial review reduces process ris), as was demonstrated in the HEMA, IHC and 
Selecta cases.]103 The re’uesting pledgee must submit a valuation report enabling the court 
to determine if the private sale will yield higher proceeds than a public sale.

The economic rationale for a share pledge enforcement in any form is that the going-concern 
value is preserved. Through rapid transfer of shares to a new owner willing to provide 
new Fnancing or convert ePisting debt to e’uity, a formal restructuring procedure can be 
avoided. Although implementation may affect the distribution of value between different 
groups, the reallocation follows contractual terms agreed between professional parties and 
the Fnancial-economic reality.

Advantages And Points To Consider

‘n share pledge enforcement, several interests collide. zenior secured lenders have an 
interest in seeing their claim satisFed as fully as possible and, where enterprise value is lower 
than outstanding senior debt, in obtaining control to protect value. Waving said that, under 
Kutch law they must consider the interests of the pledgor and other sta)eholders. 1nsecured 
subordinated creditors have an interest in the highest possible valuation and may challenge 
the transaction or present an alternative, in the hope of retaining some future recovery value. 
The same goes for the ePisting shareholdersU they may also challenge the transaction if they 
believe that the valuation is too low and they should have a sta)e in the residual value.

Herhaps the )ey advantage of share pledge enforcement with court approval is that :udicial 
review is obtained at the outset. Although this review is limited to the ’uestion of whether the 
pledgee has complied with its duty of care and whether the highest possible proceeds have 
been obtained, it is generally considered to provide senior lenders with higher deal certainty, 
while still enabling rapid transfer of control.

A consideration in this regard is the potential conJict of interest of senior lenders in share 
pledge enforcement in the contePt of an B5x. &hile they are pledgees or beneFciaries with 
a duty of care towards the pledgor, they often have an interest in the buyer kdirectly or 
indirectly through an aqliated partyC. The incentive for these parties to accept a low offer 
price for the pledged shares ' with the ris) of a challenge on the basis that they were 
bidding with their other hat on as investor in the new vehicle ' gives additional weight 
to the re’uired valuation report by an independent ePpert. Although there are no formal 
re’uirements relating to valuation, too informal a valuation report carries the ris) of the 
intended transaction being challenged by aggrieved shareholders or :unior creditors and 
court approval not being obtained.

Legal Framework

The legal framewor) for share pledge enforcement is provided by article –U2j9 KEE.]113 Kutch 
courts have approved share pledge enforcement in restructuring contePts in several cases, 
including HEMA and IHC.]123 The Selecta case represents a recent ePample of share pledge 
enforcement in an B5x contePt.]143

WHOA IMPLEMENTATION

Overview And Process
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An B5x can also be implemented through an arrangement of liabilities under the &WOA. 
The &WOA can be an attractive alternative to contractual implementation or share pledge 
enforcement where parties see) comprehensive :udicial validation or liabilities other than 
Fnancial liabilities need to be restructured.

The &WOA process involvesU k9C preparation of an arrangement proposal with class 
composition?  k2C voting by affected creditors and shareholders in classes?  k–C court 
homologation applying statutory tests? and k7C implementation of the restructured capital 
structure. The procedure typically ta)es longer and involves more costs than contractual or 
share pledge enforcement-based routes, but there are beneFts aqliated to the &WOA that are 
not available in a contractual or share pledge enforcement-based route ksee further belowC.

xnforcing share pledges may not be feasible where minority shareholders or creditors 
re’uest the appointment of a restructuring ePpert and a cooling-off period under the &WOA, 
as that automatically stays the enforcement. Accordingly, boards of distressed companies 
can consider whether combining B5xs with &WOA procedures better serves sta)eholder 
interests.

Legal Framework

‘n a &WOA, the court reviews if the arrangement satisFes various statutory re’uirements, 
includingU

€ the *best interest of creditors test—U no creditor may be worse off than in ban)ruptcy?]153

€ the *absolute priority rule—U in distributing the value realised with the restructuring plan, 
ran)ing order may not be deviated from to the detriment of a dissenting class?]173 and

€ reasonableness and fairnessU the arrangement may not be contrary to standards of 
reasonableness and fairness.]163

These tests offer broader protection to minority shareholders and :unior creditors than 
share pledge enforcement. The court$s ePplicit ruling that the arrangement satisFes statutory 
re’uirements provides comprehensive legal certainty.

W–OA Implementation Of LME Structures

The &WOA offers  possibilities  for  implementing  B5xs that  ePtend beyond what  is 
contractually achievable without formal procedure. One important possibility is the relatively 
wide freedom to allocate reorganisation value to providers of new money, corresponding 
with the underlying B5x purpose of realising new Fnancing essential for preserving 
going-concern value. The xPplanatory 5emorandum to the &WOA recognises the position 
of new investors and conFrms that shareholders$ pre-emptive rights in respect of new share 
issuances may be set aside by the court in circumstances of Fnancial distress.]183

As mar)et practice develops, guidance will emerge on how courts apply the statutory tests 
to B5x structures speciFcally.

Ranking Swaps And The Cooling-off Period

A powerful feature of the &WOA not otherwise available under Kutch law, is the possibility of 
forced swaps in the ran)ing between creditor groups, which is also an element of up-tiering 
transactions. The IHC case is illustrativeU the court homologated an arrangement that altered 
the ran)ing order between creditor groups. The zupreme Eourt conFrmed, in cassation in the 
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interest of law, that ran)ing swaps are :ustiFed if they satisfy homologation re’uirements, 
particularly the absolute priority rule.]193

Ran)ing swaps can also be achieved in contractual B5xs, but may generate disputes 
about whether these swaps are permitted under ePisting documentation. TheIHC case 
provides guidance, although ’uestions remain about how courts approach ran)ing swaps 
implemented outside the &WOA and subse’uently challenged.

An important difference between share pledge enforcement and the &WOA is the cooling-off 
period preventing creditors from proceeding with enforcement actions. The cooling-off 
period lasts a maPimum of four months but can be ePtended to eight months.]1 3 ‘f the 
court grants a cooling-off period, enforcement measures are not permitted during this period 
unless the court determines otherwise. Harties implementing B5xs through contractual 
means or pledge enforcement must therefore anticipate that dissenting creditors or 
shareholders might Fle for &WOA protection and obtain a cooling-off period, potentially 
affecting transaction timing.

WHOA AFTER LME COMPLETION: STRATEGIC CONSIDERATIONS

A &WOA can also be initiated after an B5x has already been implemented. This scenario can 
occur when :unior creditors or shareholders see) to challenge the completed transaction$s 
legal validity through formal proceedings.

Another potential use case of an B5x is to help a company Fnancially in the short term 
while building in options for the future. Harties may consider structuring class composition 
such that the class ePpected to provide additional Fnancing is favourably positioned in a 
subse’uent &WOA. ‘n 1z practice, creditors have strengthened their position before Ehapter 
99 procedures.

‘n the Setherlands, this could involveU k9C an up-tiering transaction where senior lenders 
convert debt into super-senior debt with priority over non-participating minority? k2C &WOA 
application where super-senior lenders are classiFed in a separate class? k–C cross-class 
cramdown where the degraded minority are bound to the arrangement despite opposition.

The consideration here is not only whether the up-tiering transaction itself satisFes legal 
re’uirements, but also whether class composition in the subse’uent &WOA is appropriate. 
Eourts may apply heightened scrutiny to class composition where an up-tiering transaction 
has preceded the &WOA application. ‘n 1z case law, this strategy has received scrutiny, 
with :udges ePamining whether up-tiering transactions ePecuted shortly before Ehapter 99 
procedures were designed to manipulate outcomes. ‘n some cases, 1z courts have ruled 
that such transactions are not permitted. There is no Kutch case law on this issue yet, but 
Kutch courts can be ePpected to ePamine such strategies carefully on a case-by-case basis.

&here a &WOA is initiated after completion of an B5x, the ’uestion arises whether the prior 
transaction can still be challenged. The &WOA does not provide a general power to unwind 
prior transactions. ‘f an B5x has been implemented during a cooling-off period without court 
approval, the transaction is in breach of the Kutch (an)ruptcy Act and may be annulled.]203 
‘f the B5x ta)es place outside a cooling-off period, creditors may still see) to challenge the 
completed transaction on the basis of fraudulent conveyance kactio paulianaC or tort, but the 
start of &WOA proceedings does not alter this position.

This represents an area where Kutch B5x practice continues to develop. Wow courts 
respond to such strategic behaviour will become clear in future cases.
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KEY CONSIDERATIONS FOR DUTCH BORROWERS WHEN CONDUCTING LMES

Fraudulent Conveyance: Analytical Framework

The Actio Pauliana Framework

&here non-participating creditors believe they have been moved bac)ward in the ran)ing 
while still being in the money, they may consider initiating proceedings based on fraudulent 
conveyance claims kactio paulianaC to challenge completed transactions.

A fraudulent conveyance claim is based on the Kutch Eivil Eode outside ban)ruptcy and on 
the Kutch (an)ruptcy Act in ban)ruptcy scenarios.]213 The potential claimant$s goal would 
be to reverse the transaction to the ePtent that it has pre:udiced creditors. The threshold for 
such claims is substantial, but, if successful, claims based on fraudulent conveyance could 
result in the transaction being void.

The test for fraudulent conveyance under Kutch law comprises three elementsU k9C voluntary 
legal actU the legal act must be carried out voluntarily kwithout pre-ePisting obligationC? k2C 
pre:udicing creditors$ recourseU this is determined by comparing what means of recovery 
dissenting lenders would have had under the ePisting waterfall if the transaction had not 
been performed with the recourse position following the transaction? and k–C actual or 
presumed )nowledgeU the parties involved )new or should have )nown of the pre:udice 
towards dissenting lenders.]223

‘mportantly, and different than in many other :urisdictions, the test that is applied to 
fraudulent conveyance under Kutch law is ob:ective and focused on the effect of a contested 
transaction rather than the intent behind it.

Practical Application 1 Points To Consider

The application of the actio pauliana framewor) to B5x transactions will depend on speciFc 
circumstances. 5ar)et participants must analyse if transactions satisfy the legal criteria, 
with particular attention to demonstrating that creditor positions have not been pre:udiced 
when measured appropriately.

Nor ePampleU where an B5x preserves going-concern value and prevents ban)ruptcy while 
reallocating recovery prospects among creditor classes, the *pre:udice— element re’uires 
comparing creditor positions. Robust valuation supporting the view that creditor positions 
have not deteriorated provides important protection.

‘n addition to fraudulent conveyance, a tort-based claim for damages under Kutch law 
may be available. An act meeting the re’uirements of a fraudulent conveyance claim 
may also satisfy criteria for a tort-based claim. An important distinction is that fraudulent 
conveyance claims do not re’uire intent to produce preferential effect, whereas tort claims 
under Kutch law re’uire that the act was *unlawful—.]243 This creates scope for the argument 
that commercially :ustiFed acts in distressed situations, even where they reallocate creditor 
positions, are not unlawful.

Directors' Duties And Practical Considerations

5embers of the board of directors at Kutch companies, as well as the non-ePecutives, 
have a duty to act in the best interests of the company and all its sta)eholders. ‘t goes 
beyond the scope of this article to elaborate on the weighing of those interests, but a )ey 
point is that there is no hard rule that prevents the implementation of those types of B5xs 
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that we discussed above. To the contraryU if an B5x addresses continuity concerns at the 
company, the board of directors will need to consider all feasible alternatives, including an 
B5x, even if that means that not all creditors are treated e’ually. That said, Kutch law gives 
the board of directors considerable responsibility in choosing which Fnancing strategy to 
pursue. Other than, for instance, the business :udgment rule in the 1z, the board must pursue 
the best achievable alternative, and not only any achievable alternative. To manage potential 
challenges, directors of Kutch companies should carefully consider their Fduciary duties 
to all creditors and other sta)eholders. Kirectors$ decisions to perform legal acts that are 
subse’uently challenged or annulled based on the Kutch Eivil Eode outside ban)ruptcy or 
on the Kutch (an)ruptcy Act in ban)ruptcy, could constitute mismanagement, potentially 
ma)ing directors liable towards the company and its creditors.

Kirectors  should  consider  the position and impact  of  any proposed transaction on 
all creditors and evaluate available alternatives kincluding the various implementation 
mechanicsC to determine which best safeguards sta)eholder interests broadly. Kirectors 
should recognise that valuation involves :udgment, and that non-participating creditors may 
have different views.

‘n a situation where the board of directors considers an B5x to be necessary for the 
company$s future funding, and even where an envisaged B5x is permitted under ePisting loan 
documentation, directors should assess how the B5x will affect ePisting creditors$ positions 
and their collateral and recovery prospects, and whether the B5x transaction that it is able 
to negotiate is in the best interest of all its creditors, not only those that are party to it.

To address potential fraudulent conveyance concerns, an obligor could consider offering 
participation to all lenders. (y providing all lenders the choice as to whether to participate, 
the obligor and participating lenders are better positioned to demonstrate that there is no 
presumed )nowledge of pre:udice, particularly where fair mar)et valuation supports the 
transaction$s defensibility.

&here an B5x with a limited number of lenders emerges as the optimal alternative 
in the company$s and all sta)eholders$ best interests, thorough documentation of the 
decision-ma)ing process is crucial. (y demonstrating that no other feasible alternative 
would deliver the re’uired funding and the proposed transaction is essential to ensure 
continued operations kgoing concernC, directors can substantiate their decision if challenged. 
Hroper documentation demonstrates that directors have considered the company$s and 
sta)eholders$ interests, providing protection against potential legal challenges.

These practices reJect sound governance principles and are being applied by mar)et 
participants implementing B5x transactions in the Kutch mar)et.

CONCLUSION: DEVELOPING PRACTICE IN THE DUTCH MARKET

B5xs have evolved from a 1z instrument into an instrument also applied by companies 
in the xuropean mar)et. Although groups of creditors may challenge B5xs, the decisive 
consideration for management of distressed companies is often the preservation of 
going-concern value for as many sta)eholders as possible.

‘n Kutch legal practice, B5xs can be implemented in various waysU k9C without a Kutch legal 
implementation mechanism, as in McDermott? k2C through enforcing pledges on shares as 
with Selecta and Hunkemöller? and k–C through a &WOA. The nature of B5xs means that the 
position of ePisting creditors is ad:usted to ma)e new Fnancing possible, which can lead to 
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conJicts re’uiring careful navigation. Son-participating Fnance providers may initiate Kutch 
legal action, for ePample, based on actio pauliana or director liability claims.

xach implementation route offers different balances of speed, cost and legal certainty, 
and the importance of preserving going-concern value must be weighed against the more 
ePtensive safeguards offered by the &WOA. ‘t may be in the interest of creditors and other 
sta)eholders to secure a solution in the short term rather than pursue a protracted &WOA 
procedure.

Severtheless, B5xs fulFl an important function in enabling companies in Fnancial diqculties 
to access new Fnancing, with preservation of going-concern value being a material 
consideration. B5xs will continue to be scrutinised when creditors or shareholders have 
concerns.

Wow B5xs develop in the xuropean mar)et will greatly depend on how :udges balance 
the competing interests of Fnancial mar)et JePibility, creditor protection and preservation 
of going-concern value. Nor Kutch legal practice, this balancing ta)es place according to 
standards of reasonableness and fairness, with the speciFc circumstances of each case 
determining the outcome.

Advisers and directors should, at an early stage in any restructuring, analyse the available 
implementation routes with a focus on transaction certainty and process eqciency, assess 
the potential for challenge, and select a strategy appropriate to the speciFc circumstances 
of the company and its sta)eholders.

Kutch courts will provide guidance through their rulings as cases proceed, and mar)et 
participants are managing relevant factors through careful documentation, independent 
valuations, broad sta)eholder engagement and strategic choices among implementation 
routes.

≥ The authors practise at Ke (rauw (lac)stone &estbroe), a law Frm in Amsterdam, 
the Setherlands. They have each been involved in one or more of the proceedings and 
transactions referred to in this article. This article is written in a personal capacity, not as 
counsel in any other past or future B5x transaction.
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IN SUMMARY

zigniFcant reforms were introduced by Greece$s ‘nsolvency Baw, Baw 7•–;32020, and there 
is also a particular focus on the )ey features of the out-of-court wor)out kOE&C and 
rehabilitation proceedings. Our analysis discusses the tools and instruments provided by 
the Baw, scrutinising their practical application to date and highlighting certain issues raising 
several debates and challenges both for debtors and creditors.

DISCUSSION POINTS

€ Son-performing loans

€ Sew out-of-court wor)out kOE&C

€ Eross-class cramdown mechanism

€ Eonclusion of rehabilitation agreement without debtor$s involvement

€ Tac)ling shareholdersI hold-out

€ Treatment of claims secured by the Gree) state

€ ztay of enforcement actions

REFERENCED IN THIS ARTICLE

€ Baw 7•–;32020 '‘nsolvency Eode

€ Kirective kx1C 209/3902– ' HRK 209/

€ Gree) xlectronic zolvency Registry statistics

€ (an) of Greece statistics

€ Hrogress report of the Gree) zpecial zecretariat for Hrivate Kebt 5anagement on the 
use of OE&

€ Baw j9/–3202j

INTRODUCTION

The Gree) ‘nsolvency Baw, Baw 7•–;32020 kthe ‘nsolvency Eode or the EodeC,]13 came 
into effect on 9 4une 2029, although it had partially entered into force on 9 5arch 2029. 
The ‘nsolvency Eode abolished the former Baw –j;;3200• kthe (an)ruptcy EodeC and 
transposed into the Gree) legal system the Kirective kx1C 209/3902– of the xuropean 
Harliament and of the Eouncil of 20 4une 209/ on preventive restructuring framewor)s, 
on discharge of debt and dis’ualiFcations, and on measures to increase the eqciency of 
procedures concerning restructuring, insolvency and discharge of debt kthe HRK 209/C.

A main ob:ective of the new legal framewor), as elaborated in the ePplanatory note of the 
Eode, is to prevent and avoid a debtorIs insolvency, and ensure viability of its business. This 
ob:ective is reJected in HRK 209/, as followsU
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Hreventive restructuring framewor)s should, above all, enable debtors to 
restructure effectively at an early stage and to avoid insolvency, thus limiting 
the unnecessary li’uidation of viable enterprises. Those framewor)s should 
help to prevent :ob losses and the loss of )now-how and s)ills, and maPimise 
the total value to creditors Α in comparison to what they would receive in 
the event of the li’uidation of the enterprise$s assets or in the event of the 
nePt-best-alternative scenario in the absence of a plan Α as well as to owners 
and the economy as a whole.—]23

"iewing the HRK 209/ as a toolboP,]43 it seems that the Gree) legislator too) into great 
consideration articles 7'9/ of HRK 209/ and integrated most of the tools these provisions 
outline into Gree) law.

This article  focuses on the most signiFcant  developments related to the OE& and 
rehabilitation proceedings introduced by the Eode, underscoring )ey matters of interest for 
the reader.

(oth of the aforementioned procedures are primarily aimed at debtorIs restructuring. ‘n 
line with this ob:ective, the legislative framewor) governing each mechanism reJects the 
underlying premise that a debtorIs admission thereto constitutes a formal indication that the 
agreed restructuring is capable of securing the debtorIs viability and preventing insolvency. 
Wowever, they have certain structural differences. ‘n particular, OE& applies to any natural 
or legal person with insolvency capacity, which implies the pursuit of an economic purpose, 
not necessarily of a commercial nature, as this is no longer re’uired under the new Eode 
karticle •, paragraph 9, in con:unction with article •6, paragraph 9C, whereas the rehabilitation 
process is limited to entities knatural or legal personsC engaged in business activities karticle 
–2, paragraph 9C. 5oreover, the debts settled through OE& are limited to those owed to 
Fnancial institutions, the state and social security funds karticle 6, paragraph 9, subparagraph 
dC, whereas the rehabilitation procedure covers the restructuring of the entirety of a debtor$s 
liabilities, including those owed to private creditors. Another )ey feature of the OE& is that 
it is an automated and out-of-court mechanism, as the application is submitted through 
a dedicated electronic platform, and the terms of the debt restructuring agreement are 
automatically generated using a calculation tool. ‘n contrast, the rehabilitation process is 
not automated and re’uires the cooperation of both the debtor and the creditorksC to agree 
on the restructuring terms, or it may be initiated by the creditorksC without the debtorIs 
involvement? the creditor can propose the restructuring terms if the debtor is in payment 
suspension. Ninally, an OE& settlement ePtends to and releases co-debtors as well, even in 
cases involving the write-off of debts owed to the state and social security funds karticle 22, 
paragraph fC. (y contrast, under a rehabilitation agreement, such release is not automatic 
but re’uires the creditorIs ePplicit consent. Thus, for co-debtors to be discharged from the 
debtorIs obligations toward the state and social security institutions, the respective creditors 
must ePpressly consent? such consent cannot be presumed karticle 60, paragraph –C.

‘n practice, it appears that the OE& is preferred by smaller businesses or individuals who are 
satisFed with *canned solutions— without a courtIs involvement, or by businesses, which aim 
for a stand-alone settlement with the state and social security funds. The procedure is also 
attractive due to its relatively swift and streamlined nature. ‘t is further preferred by debtors 
as it is more cost-effective than the restructuring process, which typically re’uires the 
involvement of multiple advisers and specialised professionals, leading to increased costs. 
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On the other hand, the rehabilitation procedure is more appealing to larger businesses that 
see) tailored solutions and *dialogue— with their critical creditorksC keg, Fnancial institutions 
and servicersC in view of reaching a viable solution that can be validated by the court. 
Rehabilitation proceedings also allow for a more holistic restructuring of the debtorIs 
obligations, as they can also cover liabilities to private creditors.

‘n recent years, an anticipated rise in debt restructurings has been observed in Greece, with 
most attributing it to the increased use of OE&. The following chart provides a comparative 
overview of the number of OE& applications and applications for the ratiFcation of 
rehabilitation agreements, along with the number of successful applications, for 2027 and 
202j.]53

Chart .2 Humber Of OCW Applications And Applications For The RatiNcation Of Rehabilitation 
Agreements And The Humber Of Successful Applications For 0405 And 040’2

The data clearly indicate that the OE& mechanism signiFcantly outweighs rehabilitation 
agreements in terms of use. (oth submitted and approved OE& applications vastly ePceed 
applications for, and ratiFcations of, rehabilitation agreements in both years ePamined.

Another aspect to ta)e into account is the evolution of non-performing loans kSHBsC in 
Greece over the past decade. zuch evolution ePempliFes signiFcant changes in the ban)ing 
sector, with a notable decline in the SHB ratio over the years. The SHB ratio against the total 
gross loans in Greece began increasing in 200/, pea)ing at 7/.9≤ in 2096. As shown in Table 
9, in late 202j kzeptember 202jC, Gree) ban)s recorded the lowest SHB ratio to date, even 
lower than in the pre-crisis period, with the ratio standing at –.–≤. Wowever, as indicated in 
Table 2, this decline appears to be ascribed to the fact that most of the SHBs have been 
transferred to funds, with their management subse’uently ta)en over by servicing Frms, 
rather than being due to the success of the restructuring tools implemented.

Table .2 Evolution Of Bank HPL Ratio2
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zourceU (an) of Greece, Kata on the xvolution of 1niFed Son-Herforming Boans in Greece

Table 02 Evolution Of Ratio Of Loans Serviced By Servicing Firms2

zourceU (an) of Greece, Kata on the xvolution of Boans zerviced by zervicing Nirms

OUT-OF-COURT WORKOUT

A OE& currently in force has been incorporated into the Eode karticles j to –0C, replacing the 
previous one regulated by Baw 776/3209•, which ePpired on –0 April 2020. Recently, OE& 
legal provisions were amended by Baws 7;9;32029, j0273202–, j0•23202–,j90732027, 
j9/–3202j and j2•032026and further particularised by several 5inisterial decisions, each 
introducing notable changes and enticing debtors to deploy such tool.

The ob:ective of the OE& is to provide participating creditors with a functional environment 
to formulate proposals for the restructuring of a debtorIs debt through a VhaircutI or debt 
restructuring kthereby avoiding the ris) of insolvencyC, either upon the debtorIs re’uest or on 
the creditorsI initiative.

The signiFcant novelties of the OE& scheme currently in force areU

€ it is an out-of-court process running ePclusively on an electronic platform?

€
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it covers debt owed to Fnancial institutions, the state kand third parties whose claims 
are payable through the stateC and social security funds, ePcluding debt owed to 
private creditors?

€ it does not have an ePpiration date?

€ the appointment of a coordinator is optional?

€ the terms of the restructuring agreement may be determined by an automated tool 
kan algorithmC? and

€ any breach of the restructuring agreement does not trigger its termination but the loss 
of the settlement towards the bound creditor.

The main beneFts of the new OE& for the debtors areU

€ long-term settlements kterm up to –j yearsC? up to 270 instalmentsI debt settlements 
to the state and social security funds, and up to 720 instalmentsI settlements to the 
Fnancial institutions?

€ signiFcant haircuts of principal debt, interest, Fnes and surcharges?

€ provision of taP and social security clearance certiFcate?

€ out-of-court settlement of loans guaranteed by the Gree) state?

€ stay of all enforcement actions provided that the debtor is not in default?

€ no-cost application ' free of court fees? and

€ grant  of  a  Fve-year  monthly  state subsidy to vulnerable debtors for  the loan 
instalment, under speciFc terms and conditions.

(elow is a summary of )ey data points sourced from the progress report on the use of 
OE& dated Kecember 202j, as provided by the Gree) zpecial zecretariat for Hrivate Kebt 
5anagement, covering the course of 202j kthe OE& Hrogress Report 202jCU

€ 92/,••0 submitted applications, comprising a total debt e’ual to öj;.–9 billion 
kcompared to ;j,j60 submitted applications, comprising a total debt of ö70.92 billion, 
in 2027C?

€ j•.7/≤ of debtors are natural persons merchant applicants, 29./≤ are natural 
persons non-merchant applicants and 20.69≤ are legal entities?

€ •9.6≤ of the total debt in OE& is owed to Fnancial institutions?

€ ma:ority of the applications k–;.7≤C concern the settlement of debt ranging from 
öj0,000 to ö200,000?

€ j•.;≤ of the total debt in OE& corresponds to liabilities ePceeding ö9 million?

€ the average term for public debt settlements is 96 years, while the average settlement 
term of debt to Fnancial institutions is 9j years?

€ the average write-off rate for debt owed to the state is 97≤, whereas for debt to 
Fnancial institutions it is –0≤?

€ 7;.7≤ of the settled debt to Fnancial institutions received a haircut greater than –0≤?

€ the total amount of debt written off is tantamount to öj.02 billion kcompared to ö2./7 
billion in 2027C? and
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€ ;0≤ of settlement proposals have been approved, in average, by Fnancial institutions 
kcompared to 6;.9≤ in 2027C.]73

The main latest changes that have been incorporated into the OE& platform over the past 
year are the followingU

€ debts to municipalities and their entities ePceeding ö90,000 are now treated as 
public debts eligible for the OE& debt settlement mechanism, even if enforcement or 
precautionary measures have already been imposed. ‘f a restructuring agreement is 
reached through the platform, enforcement is lifted? if not, municipalities may resume 
enforcement?

€ the scope of application of presumed creditor consent has been ePpanded. ‘t now 
applies beyond the *vulnerable debtors— of article 29•kaC of the Eode to all debtors 
whoU k9C meet double the income and asset eligibility thresholds kannual income 
_ ö97,000? ban) deposits _ ö97,000? real estate property _ ö270,000C? k2C have 
non-performing loans _ ö–00,000? and k–C have debts overdue Y /0 days as of the 
BawIs entry into force, namely from its publication in the Government GaLette on 99 
April 202j;

€ in respect of the above amendment, debtors whose previous OE& applications were 
re:ected may resubmit within two months of the BawIs entry into force if they now 
meet the ePpanded eligibility criteria;

€ within the same two-month period, legal entities that previously received a debt 
restructuring proposal based on a reasonable proFt margin but lost it  due to 
non-payment of at least three instalments may reapply;

€ an amendment of article 2j, paragraph j of Baw 9;;239//0 on the stay of criminal 
prosecution for debts to the state ePpands and clariFes its scope? establishes a 
detailed procedural framewor)? and ePplicitly suspends the statute of limitations for 
the relevant criminal offence for the duration of the restructuring arrangement and 
for one year thereafter; and

€ in relation to the suspension of seiLure in the hands of third parties, debtors are now 
re’uired to have Fled income taP and "AT returns for the preceding Fve years ' even 
if submitted late ' provided such Flings are completed prior to the submission of the 
OE& application. 1nder the previous regime, Flings were re’uired within three months 
of the ePpiration of the submission deadline, a strict time frame that operated as a 
procedural obstacle.

REFORM OF REHABILITATION PROCESS

Enhancement Of Creditors9 Involvement

The Eode introduced changes for the re’uisite ma:ority of creditors, who ought to consent 
to the conclusion of a rehabilitation agreement to subse’uently ensure the consent of each 
class of creditors. ‘n accordance with the former law, a rehabilitation agreement needed to 
be concluded by the debtor and creditors representing 60≤ in value of total claims against 
the debtor, including 70≤ in value of secured claims? however, pursuant to the Eode karticle 
–7, paragraph 9C, for a rehabilitation agreement to be ratiFed, consent should be provided 
by the affected creditors representing, on the one hand, more than j0≤ in value of the 
claims with special privilege and, on the other, more than j0≤ in value of the rest of the 
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claims of those affected by the rehabilitation agreement. As it appears, two new classes 
have been formedU creditors of special privilege keg, creditors with secured claimsC and all 
other creditors without special privilege keg, the state, social security funds, employees and 
remaining unsecured creditorsC. The ob:ective of such classiFcation, as enshrined in Recital 
77 of HRK 209/, isU

To ensure that rights which are substantially similar are treated e’uitably and 
that restructuring plans can be adopted without unfairly pre:udicing the rights 
of affected parties, affected parties should be treated in separate classes 
which correspond to the class formation criteria under national law. VElass 
formationI means the grouping of affected parties for the purposes of adopting 
a plan in such a way as to reJect their rights and the seniority of their claims 
and interests. As a minimum, secured and unsecured creditors should always 
be treated in separate classes.

This minimum re’uirement seems to have been adopted by Gree) law, as described above, 
by the formation of two separate classes, that of the secured creditors and the remaining 
creditors.

Cross-class Cramdown Mechanism

‘n transposing article 99 HKR 209/,  a cross-class cramdown mechanism has been 
introduced to the Eode addressing any collective action problems. zpeciFcally, if the 
aforementioned re’uisite ma:ority of affected creditors kj0-j0C cannot be reached, the 
rehabilitation agreement may still be conFrmed through a cross-class cramdown. ‘n other 
words, when a rehabilitation agreement has not been approved by more than j0≤ in value of 
claims with special privilege, as well as more than j0≤ in value of the remaining claims, it can 
be ratiFed by the court and bind the dissenting class, provided that the following conditions 
are cumulatively met karticle j7, paragraph 2CU

€ it has been approved by creditors representing more than 60≤ in value of total claims 
against the debtor and more than j0≤ in value of claims with special privilege?

€ non-consenting affected creditors are treated more favourably than each creditor 
whose claims have a lesser repayment priority, as demonstrated by their ran)ing in 
insolvency li’uidation? Although the ePplanatory memorandum presents the provision 
as implementing article 99, paragraph 9 HRK, the tePt itself is framed in terms of 
individual creditors instead of creditor classes. This divergence raises the ’uestion 
whether the Gree) legislator intentionally avoided committing to either the absolute 
or the relative priority rule, or whether the transposition does not entirely align with 
the KirectiveIs conceptual framewor).]63

€ under the rehabilitation agreement, no class of affected creditors receives a higher 
amount than its total claim against the debtor? and

€ with respect to microenterprises under Baw 7–0;32097, the agreement has been 
proposed by the debtor or has obtained the debtorIs consent.

Conclusion Of A Rehabilitation Agreement Without The Debtor's Involvement
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The Eode providesthat the approval of a rehabilitation agreement without the debtor$s 
involvement is possible if such debtor is in a state of payment suspension at the time the 
rehabilitation agreement is concluded karticle –7, paragraph 2C.

Hrior to its current form, the above-mentioned article set out the following conditions for the 
ratiFcation of a rehabilitation agreement concluded only by creditors holding more than j0≤ 
in value of the claims with special privilege and more than j0≤ in value of the rest of claims, 
without the debtor$s involvementU

€ the debtor was in suspension of payments at the time of the conclusion of the 
rehabilitation agreement?

€ the debtorIs e’uity was lower than one-tenth of the share capital and no measures for 
restoration had been adopted? or

€ the debtor had not submitted their Fnancial statements for two consecutive Fnancial 
years.

Nollowing amendment to the article in 4uly 2029, two of the three original conditions were 
removed, with only the re’uirement that the debtor shall be in a state of payment suspension 
at the time of the agreementIs conclusion. ‘t seems that the Gree) legislator promptly 
addressed the previous inade’uate re’uirements, permitting creditors to set the debtor 
aside, based on reversible circumstances keg, due to failure to submit two consecutive years 
of Fnancial statementsC.

Eonsidering that the application reasoning is based on the debtorIs suspension of payments, 
the creditors are re’uired, under penalty of inadmissibility, to submit an insolvency petition 
for the debtor in tandem with the application for the ratiFcation of the rehabilitation 
agreement.

Nor a rehabilitation agreement concluded only by the creditorksC to be ratiFed by the court, 
either the debtorIs consent to the ratiFcation must be obtained by the hearing of the 
application, or it must be :ustiFed in the application itself and the ePpertIs report that the 
agreement does not deteriorate the debtor$s legal and Fnancial position compared to what 
it would have been without the agreement karticle j7, paragraph –, item eC. The debtor$s 
consent is presumed to have been granted if, until the hearing of the application, the debtor 
has not intervened and re’uested its re:ection.

‘t should be emphasised that, contrary to the abolished Eode, the new Eode accepts the 
possibility of bypassing the debtor$s non-consent even in the case of a transfer restructuring.

Eurrently, there is no Gree) :urisprudence ratifying a rehabilitation agreement without the 
debtor$s consent. ‘t will be of particularly interest to observe the approach by case law, if 
the debtor argues that their Fnancial and legal position is deteriorating as a result of the 
rehabilitation agreement, while the contracting creditorksC and the ePpert appointed by them 
assert the opposite.

Tackling Shareholders9 –old-out

&hile shareholdersI legitimate interests should be protected, it should also be ensured 
that they cannot unreasonably prevent and obstruct the adoption and conFrmation of a 
rehabilitation plan that would render the debtor viable.]83 ‘n this respect, by derogation from 
the abolished (an)ruptcy Eode, under which the rehabilitation agreement should have been 
approved by the debtorIs shareholdersI meeting, either upon submission of the application 

Greece: Challenges and opportunities in the pre-insolvency
landscape xPplore on GRR

https://globalrestructuringreview.com/review/europe-middle-east-and-africa-restructuring-review/2026/article/greece-challenges-and-opportunities-in-the-pre-insolvency-landscape?utm_source=GRR&utm_medium=pdf&utm_campaign=Europe%2C+Middle+East+and+Africa+Restructuring+Review+2026


RETURN TO CONTENTS  RETURN TO SUMMARY

for ratiFcation of the rehabilitation agreement or as a condition precedent for the ePecution 
of the rehabilitation agreement, the new Eode demands that the rehabilitation agreement 
be approved by the debtorIs management body kif the debtor is a legal entityC, unless the 
approval of the shareholdersI meeting is ePplicitly re’uired under applicable corporate law 
provisions. ‘n cases where the conditions for overriding the debtor$s consent are fulFlled 
karticle j7, paragraph –, item eC, the shareholdersI consent may also be bypassed, even if 
such consent is re’uired under corporate law provisions.

&hile the approval of the management board increases JePibility and streamlines the 
process, it could also give rise to conJicts between the management board and kminorityC 
shareholders. These shareholders may argue that the rehabilitation agreement ePceeds the 
scope of ordinary management decisions. Nurthermore, some have raised concerns that 
ePcluding shareholders from such a crucial company matter could be seen as a violation 
of provisions in the Gree) Eonstitution, particularly regarding the right of shareholding 
ownership.]93

Eases of non-consenting shareholders, where shareholdersI consent is re’uired, may be 
resolved through the court$s appointment of a special agent with the power to convene a 
shareholdersI meeting and ePercise the rights of the non-consenting shareholders, including 
those of attendance and voting.

Ninally, a degree of protection for non-consenting shareholders is somewhat afforded by 
their option to claim compensation from the company and the creditors, if it is proven in the 
contePt of a diagnostic trial that, after li’uidation, they would have a residual claim karticle 
–j, paragraph – item cC. The issue of debate created is that, if shareholders are not given the 
opportunity to be heard in rehabilitation proceedings, it is highly li)ely that no party will raise 
the argument of the ePistence of residual value for them. As a result, the court ratifying the 
rehabilitation agreement may conclude that no residual claim ePists for such shareholders, 
effectively eliminating their prospects of see)ing compensation in a subse’uent trial.

Presumed Consent Of The State And Other Public Bodies

Zs a general rule, the state, public entities, public services and enterprises, and social security 
funds ktogether, public bodiesC may ePplicitly consent to the conclusion of a rehabilitation 
agreement, even when the agreement involves the waiver of privileges, collaterals and legal 
remedies. Wowever, the scope of such consent is limited by the potential deterioration of 
their position compared to their positionIs state in the scenario of the debtor$s ban)ruptcy.

One of the most signiFcant reforms introduced to the Gree) pre-insolvency landscape is the 
presumed consent of public bodies to the conclusion of a rehabilitation agreement, even if 
they do not sign it.

1nder the previous regime, public bodies were fre’uently reluctant to enter into rehabilitation 
agreements and participate in the relevant proceedings, regardless of whether their position 
would be adversely affected. To address such issue, the Eode introduced the presumption 
of consent from public bodies. Accordingly, public bodies are deemed to have consented 
to a rehabilitation agreement if the following conditions are met cumulatively karticle –•, 
paragraph 2CU

€ the principal certiFed debt kePcluding interest or other surcharges due to late 
repaymentC of the debtor against each public body at the time of signing the 
rehabilitation agreement does not ePceed ö9j million?
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€ according to the ePpertIs report, the public body should not, due to the implementation 
of the rehabilitation agreement, be worse off in comparison with the position it would 
be in, the case of insolvency? and

€ according to the ePpertIs report, the certiFed claims of all public bodies at the time of 
signing the rehabilitation agreement are less than the total sum of claims of private 
creditors.

Nor the purposes of forming this assessment, the ePpert is provided with debt certiFcates 
issued by  the  competent  authorities  speciFcally  for  the  needs of  the  rehabilitation 
agreement, which must have been issued within one month prior to the Fling of the 
rehabilitation application.

&hile the consent of public bodies may be presumed as present when the foregoing 
conditions are met based on the ePpertIs report, such does not prevent public bodies from 
challenging the ePistence of these conditions before the court or arguing that the conditions 
for ratifying the rehabilitation agreement are not fulFlled. &hen the debtor has outstanding 
liabilities to public bodies, it is mandatory for such bodies to be summoned to court during 
the hearing of the application for ratiFcation of the rehabilitation agreement.

As a matter of fact, with ePplicit or presumed consent from public bodies, in recent years, 
there have been rehabilitation agreements ratiFed by Gree) courts that contained a partial 
write-off of the principal with a settlement of the remaining amount, a payment plan in 270 
instalments and a 920-instalment plan with a write-off of the surcharges. ‘n late 2027, the 
5ulti-5ember Eourt of Nirst ‘nstance of Athens ruled that any claims of the state arising from 
the repayable advances granted to the debtor by the state during the covid-9/ pandemic 
can be sub:ect to restructuring under a rehabilitation agreement based on the reasoning 
that such an agreement may encompass the restructuring of all types of the debtorIs assets 
or liabilities. Wowever, there is substantial opposing :urisprudence ruling that these claims 
cannot be restructured under a rehabilitation agreement, as they must be repaid according 
to the decision granting the repayable advances. ‘t will be interesting to follow whether future 
courts will uphold the recent ruling of the 5ulti-5ember Eourt of Nirst ‘nstance of Athens or 
if its viewpoint will be overturned by the Eourt of Appeal.

To encourage the participation of public bodies in rehabilitation agreements, the Gree) 
legislator has ensured that oqcers of public bodies shall bear no civil, criminal or disciplinary 
liability for signing a rehabilitation agreement or voting in favour of it by electronic voting or 
for their presumed consent karticle –;C.

Ninally, it is underlined that if the rehabilitation agreement provides for a limitation of the 
rights of public bodies against guarantors and co-debtors, as well as limitation of their rights 
to the property of third parties, the consent of the public bodies must be ePplicit? otherwise 
resulting in this provisionIs nullity karticle 60, paragraph –C.

Treatment Of Claims Secured By The Greek State

Baw j9/–3202j] 3 constitutes the most signiFcant recent reform of the Eode with regard 
to rehabilitation agreement provisions. Through article 9•/, it introduces a new framewor) 
governing rehabilitation agreements and state guarantees granted to Fnancial institutions, 
by inserting paragraphs 6 to / into article –7.
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The newly inserted provisions ePpressly conFrm that, irrespective of the terms of the 
rehabilitation agreement, state guarantees remain in full force and effect, without any 
’uantitative increase in the stateIs guarantee ePposure. They further provide that, from the 
date of the Fling of the ratiFcation application and for as long as the rehabilitation agreement 
remains in force, limitation periods and statutory deadlines for submitting guarantee call 
re’uests by the Fnancial institutions are suspended.

Nurthermore, where the ratiFed rehabilitation agreement provides for a write-off of debtorIs 
liabilities, Fnancial institutions may re’uest from the Gree) state a lump-sum payment 
corresponding to the guaranteed portion of the written-off amount. ‘n such case, the Gree) 
ztate discharges its obligations as guarantor in respect of the principal amount written off 
in full, without certifying that amount as revenue of the Gree) ztate against the natural or 
legal person before the competent service of the ‘ndependent Authority for Hublic Revenue, 
and by mutatis mutandis application of article 909, paragraph 6, points kbC, kcC and kdC of Baw 
7j7/3209;.]103

‘n the event that the rehabilitation agreement is annulled, the guaranteed debt revives to its 
pre-rehabilitation amount and becomes immediately due, entitling the Fnancial institution to 
call upon the state guarantee for the outstanding balance.

Stay Of Enforcement Actions

According to the Eode karticle j0, paragraph –C, the initial duration of the stay of individual or 
collective enforcement actions against the debtor is limited to four months starting from the 
submission of the application for ratiFcation of the rehabilitation agreement kthe automatic 
stayC. The total duration of such a stay, including all ePtensions and renewals, may be 
ePceeded up to 92 months at the application of any interested party karticle j2, paragraph 9C. 
The purpose of this stay is to prevent creditors from opting out of the collective rehabilitation 
process and to protect the debtorIs Vasset poolI from actions that could deplete its value 
during such period.]113

&e often face the paradoP that, although no :udicial decision has been issued on the 
ratiFcation of the rehabilitation agreement within 92 months of the submission of the 
application, the stay of enforcement actions ePpires. This leaves the debtor vulnerable to 
aggressive actions by its creditors, which could :eopardise the rehabilitation process pending 
a :udicial ruling on the ratiFcation of the rehabilitation agreement. Although the last sentence 
of Recital –j of HRK 209/ provides that *5ember ztates should be able to decide whether 
a short interim stay pending a :udicial or administrative authority$s decision on access to 
the preventive restructuring framewor) is sub:ect to the time limits under this Kirective—, the 
Gree) legislator chose to limit the duration of the stay to 92 months. Wenceforth, it may be 
argued that the stay of enforcement actions beyond a period of 92 months can be granted 
in accordance with the applicable provisions of the Gree) Eode of Eivil Hrocedure.

Aside from the automatic stay that the debtor beneFts from upon the submission of the 
application, they are also entitled to re’uest a stay of enforcement actions at an earlier 
stage. Hrecisely, this can be re’uested prior to the applicationIs submission, but after entering 
into negotiations with a )ey creditor kor more than oneC who represents at least 20≤ of the 
debtor$s total liabilities karticle j–, paragraph 9C. This stay is limited to four months, but it 
can be ePceptionally ePtended sub:ect to a duly :ustiFed occasion in the following casesU 
k9C when there is progress in negotiations? k2C the continuation of the stay does not un:ustly 
affect the rights of any affected party and no insolvency petition against the debtor has been 
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heard? and k–C the total duration, including all ePtensions and renewals, does not ePceed siP 
months.
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IN SUMMARY

The zwiss restructuring framewor) is governed by zwiss corporate law kthe relevant sections 
of the zwiss Eode of Obligations kEOCC for out-of-court restructurings and by the zwiss 
Kebt Eollection and (an)ruptcy Act kKE(AC for court-supervised restructurings. 1nder zwiss 
corporate law, the board of directors must act promptly when facing statutory distress 
indicators such as imminent illi’uidity, ’ualiFed capital loss and over-indebtedness. This 
re’uires strong li’uidity planning, timely escalation and a defensible governance record.

This  article  aims  to  provide  a  high-level  overview  of  selected  restructuring  topics 
from a corporate law perspective, focusing on out-of-court restructurings, pre-pac)aged 
transactions and directorsI liability. ‘t also highlights practical implications that have gained 
increasing importance since the Nederal Act on Eombating Abusive (an)ruptcy came into 
force in 4anuary 202j, including public law claims and spillover effects on restructuring 
planning and ePecution.

DISCUSSION POINTS

€ zwiss corporate law distress triggers and board of directorsI response kimminent 
illi’uidity, ’ualiFed capital loss, over-indebtednessC

€ Out-of-court restructuring under zwiss corporate law

€ KE(A  proceedings  and  ePecution  kcomposition  moratoria  and  proceedings, 
ban)ruptcy proceedings, pre-pac)aged sales and rescue structuresC

€ Kirector liability and practical ris) management kdefensible governance record, e’ual 
treatment of creditorsC

€ 5easures to combat abusive ban)ruptcies kanti-abuse pac)ageC

REFERENCED IN THIS ARTICLE

€ zwiss Eode of Obligations of –0 5arch 9/99, as of 9 4anuary 202j kEOC

€ zwiss Eode of Obligations of –0 5arch 9/99, as of 9 4anuary 2022 kold legislationC

€ Eorporate Baw kin particular articles jj2'/26 EOC

€ Eorporate Restructuring Baw kin particular, articles •2j'•2jc EOC

€ zwiss Kebt Eollection and (an)ruptcy Act of 99 April 9;;/, as of 9 4anuary 202j 
kKE(AC

€ Nederal Act on Eombating Abusive (an)ruptcy of 9; 5arch 2022, as of 9 4anuary 
202j

INTRODUCTION

zwiss corporate law provides detailed provisions on imminent illi’uidity, capital loss 
kwhereby only ’ualiFed capital loss is relevant from a restructuring perspectiveC and 
over-indebtedness, together with clear rules on the conse’uences of these situations. 
These provisions reJect the corporate law regime in force since 9 4anuary 202–, which 
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introduced a more nuanced and practical approach to indicators of Fnancial stress and their 
conse’uences compared to the previous framewor).

Alongside corporate law, the KE(A regime in force since 9 4anuary 202j has become 
an integral part of restructuring planning, particularly because li’uidity pressures can 
’uic)ly translate into formal enforcement ris)s. Sotably, outstanding public law claims, 
such as unpaid taPes and Nederal Old Age and zurvivors$ ‘nsurance kOAz‘C contributions, 
can be enforced against  debtors registered in  the commercial  register  through the 
ban)ruptcy, which replaced the former attachment route for taPes and levies. The possibility 
of pursuing public law claims through ban)ruptcy proceedings represents a signiFcant 
ePpansion of ban)ruptcy enforcement and increases the ris) of companies entering 
ban)ruptcy proceedings, particularly those with tight li’uidity conditions. Thus, where a 
companyIs situation can no longer be stabilised out of court, the KE(A becomes crucial 
alongside the EO. ‘n particular, composition proceedings provide an avenue for Fnancially 
distressed companies to restructure while continuing operations under the supervision of a 
court-appointed administrator rather than ceasing operations entirely.

The current corporate law framewor) also empowers the board of directors to respond 
swiftly and with great JePibility in cases of ’ualiFed capital loss and over-indebtedness, 
including by eliminating the mandatory re’uirement to convene a shareholdersI meeting 
in scenarios of Fnancial distress kunless shareholder approval is re’uired for speciFc 
measuresC. The primary responsibility for initiating and coordinating restructuring measures 
rests with the board of directors. The deFned statutory grace period enhances clarity in 
out-of-court restructuring procedures. At the same time, the duties of care imposed on the 
board of directors increase the practical relevance of civil liability ePposure against members 
of the board of directors by creditors, shareholders and the company itself pursuant to article 
•j7 et se’ EO, namely when a restructuring later ends in ban)ruptcy.

THE CORPORATE LAW AND ITS EFFECT ON THE CORPORATE RESTRUCTURING LAW

zwitLerlandIs out-of-court restructuring law is primarily set out in zwiss corporate law, itself 
part of the EO, while the court-supervised restructurings are sub:ect to the provisions of the 
KE(A. &hile the corporate law contains the indicators triggering a restructuring as well as 
the out-of-court procedures and instruments available for corporate restructuring processes, 
the KE(A focuses primarily on the prere’uisites and procedures for court-supervised 
restructuring and ban)ruptcy procedures, as well as the safeguarding, recovery and 
distribution of the remaining assets in the course of such procedures.

A central element of the corporate restructuring framewor) is article •2j et se’ EO, which 
addresses the restructuring of companies in Fnancial distress. &hile the provisions of article 
•2j et se’ EO, located in the 26

th
 title of the EO kBtd3AGC, primarily pertain to corporations, 

their principles also apply to other legal entities under the EO, including, notably, the limited 
liability company kBBE3GmbWC. Eompared to the prior framewor) kstatus as of 9 4anuary 
2022C, the current corporate restructuring regime is designed to facilitate earlier and more 
effective interventions by the board of directors.

1nder the old corporate law framewor), only two statutory indicators of Fnancial distress 
were ePpressly recognisedU a ’ualiFed capital loss and over-indebtedness, both outlined in 
article •2j EO kold legislationC. A ’ualiFed capital loss arose when, based on the latest annual 
balance sheet, the companyIs assets no longer covered its share capital and legal reserves. ‘n 
such a case, the board of directors, which is legally responsible for monitoring the companyIs 
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Fnancial health, was obliged to convene an ePtraordinary general meeting kePtraordinary 
shareholdersI meetingC to propose restructuring measures to the shareholders. ‘n the case 
of ksuspectedC over-indebtedness, the board of directors was re’uired to prepare two interim 
balance sheets audited by a zwiss certiFed public accountantU one reJecting a going-concern 
valuation of the assets and the other reJecting a li’uidation valuation of the assets. ‘f 
the creditorsI claims ePceeded the value of the assets under either valuation, the board of 
directors had to notify the court of the companyIs Fnancial distress and, as a conse’uence, 
insolvency proceedings were typically initiated, sub:ect to limited ePceptions keg, credible 
restructuring prospects supported by effective subordination measuresC, which did not 
relieve the board of directors from ta)ing further steps.

(oth triggers under the old legislation k’ualiFed capital loss and over-indebtednessC were 
generally considered late-stage indicators of Fnancial distress, contributing to the perceived 
ineffectiveness of the former restructuring framewor) in practice. Against this bac)ground, 
the current corporate law framewor) clariFes and supplements the board of directorsI duties 
in Fnancial distress and recognises imminent illi’uidity as an additional indicator. This 
aligns the corporate law framewor) more closely with restructuring practice, where li’uidity 
pressure fre’uently precedes balance-sheet insolvency and often determines whether a 
restructuring can be achieved out of court.

CORPORATE RESTRUCTURING LAW Q DUTIES OF THE BOARD OF DIRECTORS

1nder the corporate restructuring framewor) set out in articles •2j'•2jb EO, the board of 
directors is sub:ect to deFned duties once a company is in Fnancial distress and re’uires 
restructuring. These duties kas outlined belowC are designed to ensure that the board of 
directors acts at an early stage and with reasonable urgency to prevent further deterioration 
of the companyIs Fnancial situation.

The main duties of the board of directors if a company is in Fnancial distress areU

€ monitoring the companyIs overall Fnancial health and maintaining proper accounts?

€ planning and monitoring of the companyIs or groupIs li’uidity?

€ planning, evaluating and ' if necessary ' adopting necessary restructuring measures? 
and

€ notifying the court promptly in the event of over-indebtedness.

‘n addition to these corporate law duties from the EO, the KE(A framewor) entails procedural 
realities that a board of directors must factor into restructuring planning, particularly with 
respect to outstanding public law claims such as unpaid taPes and OAz‘ contributions. 
Nor commercial register debtors, these claims can be pursued via the ban)ruptcy route, 
which can materially accelerate enforcement pressures in distressed scenarios. 5oreover, 
article •2jb EO allows for the subordination of creditor claims kincluding interestC to avoid 
ban)ruptcy Fling, provided there is a reasonable prospect of restructuring within /0 days. ‘n 
practice, the silent moratorium has also developed into a relevant tool to manage li’uidity 
constraints discreetly while stabilising operations and preparing a broader restructuring 
solution.

PRUDENT FINANCIAL GOVERNANCE

The duty to monitor the Fnancial situation is part of the general duties of the board of 
directors ksee article •96a EOC. ‘n addition to these general duties in article •96a, article 
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•2j et se’ EO outline speciFc responsibilities in cases of Fnancial distress. A )ey duty is the 
obligation to supervise the companyIs Fnancial affairs ksee article •2j paragraph 9 EOC. This 
includes establishing and maintaining a comprehensive accounting and reporting system, 
as well as regularly monitoring the companyIs Fnancial development, and acting urgently in 
situations of foreseeable or imminent illi’uidity. Eonse’uently, the board of directors must 
rely on several indicators to identify potential Fnancial distress and, if necessary, act as early 
as possible.

The corporate restructuring law framewor) set out in the EO distinguishes three scenarios, 
each of which entails speciFc obligations for the board of directorsU imminent illi’uidity 
karticle •2j EOC,  capital  loss kwhereby only ’ualiFed capital  loss is relevant from a 
restructuring perspectiveC karticle •2ja EOC and over-indebtedness karticle •2jb EOC. 
Although articles •2j, •2ja and •2jb EO are contePtually related, the obligations they 
impose are  independent  of  each other.  ‘n  practice,  these scenarios may not  occur 
simultaneously, and companies may ePperience them in varying se’uences. Wowever, in the 
event of over-indebtedness as per article •2jb paragraph – EO, the legal conse’uences ta)e 
precedence, and control over the proceedings is withdrawn from the company.

‘n addition to the three scenarios, the EO contains clear rules regarding the revaluation of real 
estate and participations karticle •2jc EOC. These provisions ensure that asset valuations 
reJect mar)et conditions, which enhances transparency and reduces the ris)s of overstating 
balance sheets.

IMMINENT ILLICUIDITY

According to article •2j EO, the board of directors has a speciFc duty to monitor li’uidity and 
to react once illi’uidity becomes foreseeable or is suspected. &hile article •96a EO re’uires 
the board of directors to monitor the companyIs overall Fnancial health, including li’uidity, 
at all times, article •2j EO speciFcally imposes obligations for situations in which illi’uidity 
is foreseeable or imminent. The law does not prescribe speciFc methods for monitoring 
li’uidity, which leaves the choice of tools and systems to the board of directorsI discretion, 
underlined by the business :udgment rule.

Once a ris) of illi’uidity is identiFed, the board of directors must act with reasonable 
urgency once illi’uidity is foreseeable or imminent and ta)e measures to ensure solvency 
and li’uidity. This may include implementing further restructuring measures independently, 
see)ing shareholder approval at an ePtraordinary general meeting where re’uired, or ta)ing 
measures independently of the general meeting. ‘n the worst-case scenario, the board of 
directors may apply for a composition moratorium as an ultima ratio to protect against 
imminent illi’uidity if other measures fail. Nrom a business perspective, illi’uidity can arise 
for various reasons, such as an inventory build-up caused by declining sales or rapid growth, 
or a deterioration in the companyIs proFtability. 1nder article •2j EO, illi’uidity is presumed 
if the company is unable to meet its Fnancial obligations due within the nePt 92 months and 
clear indicators suggest that reFnancing is unli)ely.

‘n addition, the board of directors may also notify the court to apply for a composition 
moratorium, although the notiFcation is not mandatory. The decision to proceed with such 
an application is guided by the business :udgement rule and is another option to address 
li’uidity concerns. The growing use of silent moratoria has provided companies with an 
option to discreetly address imminent illi’uidity while maintaining sta)eholdersI conFdence. 
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This tool allows companies to stabilise operations without immediate public disclosure, 
though conFdentiality may be challenging to maintain.

Nurthermore, the board of directors must remain vigilant to mitigate potential liability 
ePposure under the KE(A framewor), particularly as outstanding public law claims ksuch 
as unpaid taPes and OAz‘ contributionsC for commercial register debtors can be pursued 
via the ban)ruptcy route, which can materially increase enforcement pressure in distressed 
scenarios.

A )ey 202j practical point emerging from recent practice is that, once a moratorium is 
sought, the ’uality and credibility of the li’uidity narrative and funding plan can be decisive. 
‘n a recent decision k(Ger jA[6603202j from j Sovember 202jC, the Nederal zupreme Eourt 
addressed the early revocation of a provisional moratorium and conFrmed that ban)ruptcy 
can be opened before the scheduled hearing where it becomes obvious that no restructuring 
prospects remain. This underscores the need for boards to prepare kand continually updateC 
a defensible restructuring thesis and funding evidence when using KE(A tools to buy time.

CUALIFIED CAPITAL LOSS

‘n cases of Fnancial distress, e’uity knet worthC erosion occurs in stages, ultimately resulting 
in a capital loss. The ePtent of this erosion, which reduces the companyIs e’uity cushion, is 
critical. ‘f the net assets no longer fully cover 900≤ of the share capital and non-distributable 
kie, bloc)edC reserves kwithin the meaning of article 6j–p EOC, there is a capital loss, which 
must be strictly monitored by the board of directors. A ’ualiFed capital loss arises only 
when the net assets fall below half of the sum of the share capital and the non-distributable 
reserves, at which point the board of directors is formally re’uired to address such capital 
loss through concrete restructuring measures.

Thus, if the latest annual accounts show such a ’ualiFed capital loss, the board of directors 
must act with reasonable urgency to eliminate the loss. The selection of measures remains 
within the professional :udgement of the board of directors and is guided by the business 
:udgement rule. The board of directors is not obliged to test for a ’ualiFed capital loss outside 
of the preparation of the annual Fnancial statements in line with article •2ja paragraph 9 
EO. ‘t is necessary neither to convene a general meeting nor to inform shareholders of the 
’ualiFed capital loss, unless the measures proposed re’uire shareholder approval.

Nurthermore, once a ’ualiFed capital loss is identiFed, the most recent Fnancial statements 
must be reviewed by an auditor before being approved at the nePt general meeting, even if the 
company had previously opted out kie, chosen not to appoint an auditorC. The only ePception 
is where the board of directors initiates a composition moratorium after discovery of the 
’ualiFed capital loss.

OVER-INDEBTEDNESS

Third, and irrespective of the annual Fnancial statements, if there is a reasonable concern 
of over-indebtedness, the board of directors must act immediately and without delay. A 
company is over-indebted when its net assets no longer cover its liabilities. ‘f there are 
reasonable grounds for concern that the companyIs liabilities are no longer covered by its 
assets, the board of directors must immediately prepare interim Fnancial statements at both 
going-concern and fair-value assessments. ‘nterim Fnancial statements at going-concern 
value may be omitted if the going-concern assumption is met and they do not indicate 
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over-indebtedness. ‘f the going-concern assumption does not apply, the fair-value interim 
Fnancial statements alone are suqcient.

‘f both interim balance sheets conFrm over-indebtedness, the board of directors is re’uired 
to notify the court immediately. zhould the board of directors fail to do so, the auditors have 
a subsidiary duty to notify the court. Wowever, notwithstanding the over-indebtedness of the 
company, the notiFcation may be waived ifU

€ the creditors of the company agree to subordinate their claims kincluding interest 
claimsC to the ePtent of at least the ePisting over-indebtedness alongside all other 
creditors of the company? or

€ there is a reasonable prospect of restructuring without court intervention within /0 
days of the date on which the interim balance sheets are available to the board of 
directors ksee article •2jb paragraph 7 number 9 and 2 EOC.

The corporate restructuring law framewor) is ’uite ePplicit on both the timing ePpectation 
kwithout delayC and the limited statutory avenues to avoid immediate court notiFcation. At the 
same time, the court is not permitted to suspend ban)ruptcy proceedings after notiFcation, 
even if Fnancial restructuring appears possible. Wowever, the court retains the authority to 
grant a suspension if immediate restructuring or a composition agreement is imminent.

POPULAR RESTRUCTURING MEASURES

The board of directors has a wide range of tools at its disposal to meet its legal obligations 
in the case of Fnancial distress. &hile corporate restructuring law provides occasional 
guidance on possible measures, these ePamples are not ePhaustive and must be assessed 
and tailored to the speciFc circumstances of the company. zwiss practice has developed 
several commonly used measures to ensure compliance with the board of directorsI duties, 
includingU

€ stand-still agreements with creditors?

€ subordination or waiver of debt?

€ debt-to-e’uity or e’uity-to-debt swap transactions?

€ use of the revaluation reserve kre’uires shareholdersI approvalC?

€ à fonds perdu in:ections? and

€ capital cut or harmonica transactions kre’uire shareholder approvalC.

LIABILITY OF THE BOARD OF DIRECTORS IN THE AFTERMATH OF RESTRUCTURING AND 
FINANCIAL DISTRESS

‘n the event of a breach of any statutory duties, the board of directors may be held :ointly and 
severally liable to the company, shareholders and creditors for the damage caused by such 
a breach of duty. This liability is particularly signiFcant in the aftermath of restructurings and 
Fnancial distress that have ended in ban)ruptcy, where creditors and shareholders fre’uently 
ta)e action against their board of directors and see) compensation for damages resulting 
from a perceived breach of duty on the part of the board of directors and the entrusted 
management. The general legal basis for civil liability of members of the board of directors 
is set out in article •j7 et se’ EO. These provisions provide that all members of the board of 
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directors, as well as people entrusted with the management or li’uidation of a corporation, 
are liable for damages resulting from an intentional or negligent breach of their duties.

Nrom a practical perspective, the corporate restructuring law framewor) and the applicable 
KE(A procedural environment mean that the board of directors is ePpected to act promptly 
and on a well-documented basis in situations of Fnancial distress. ‘n particular, the obligation 
to respond decisively to li’uidity pressure karticle •2j EOC and to address over-indebtedness 
karticle •2jb EOC, re’uires heightened diligence of the board of directors.

PRERECUISITES FOR LIABILITY OF THE BOARD OF DIRECTORS

The liability of the board of directors re’uiresU

€ a breach of duty?

€ damage to the company or speciFc creditors?

€ intentional or negligent conduct? and

€ a clear connection between the breach and the resulting damage.

Eourts have held directors liable in cases of Fnancial distress, in particular where statutory 
re’uirements were not complied with, such as the obligation to report the companyIs 
over-indebtedness to the court. ‘n such instances, damages often include increased loss 
incurred from the point in time at which members of the board of directors should have 
recognised the companyIs distress and failed to ta)e appropriate action until the declaration 
of ban)ruptcy.

Nurther civil liability ris)s may arise from mismanagement or in connection with transactions 
that may be challenged, particularly if they disadvantage certain creditors or sta)eholders. 
‘n addition, zwiss social security law provides for strict civil and criminal liability of directors 
and oqcers for non-payment of certain social security contributions, as outlined in article j2 
OAz‘. The competent social security institutions actively pursue claims in such scenarios.

PITFALLS DURING RESTRUCTURINGS

Given the liability ris)s faced by the board of directors and management, especially during 
a restructuring or when the company is in Fnancial distress, measures ta)en to address 
li’uidity problems ksuch as rapid sales of assets and businesses at favourable pricesC or 
to satisfy individual creditors kdebt or asset swaps, etcC must be critically assessed. ‘t 
is imperative to refrain from actions that may disadvantage certain creditors or wea)en 
the liability base. Harticularly in the face of imminent illi’uidity, the board of directors and 
management should not prioritise the satisfaction of certain creditors who may recognise 
the companyIs Fnancial distress earlier than others or who are li)ely to ta)e more aggressive 
action against the distressed company. ‘n addition, repaying maturing obligations at a time 
when funds are needed to meet outstanding debt obligations, or when there is a reasonable 
concern of over-indebtedness, may result in liability claims against the board of directors 
and management.

THE DCBA,  COMPOSITION PROCEEDINGS,  PRE-PACKAGED TRANSACTIONS AND 
RESCUE COMPANIES

‘n contrast to out-of-court restructuring procedures governed by Eorporate Restructuring 
Baw, court-supervised restructurings in zwitLerland are governed by the KE(A. The main 
restructuring procedure under the KE(A is the composition proceeding, as outlined 
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in  article  2/–  et  se’  KE(A.  Once  a  composition  proceeding  is  opened,  the  court 
appoints a composition administrator for the duration of the proceeding. The composition 
administrator will oversee the composition proceeding karticles 2/–b and 2/j KE(AC.

The zwiss composition proceeding bears similarities to the 1z Ehapter 99, which is typically 
initiated by the debtor to obtain temporary relief from creditors and avoid li’uidation by 
restructuring or selling the business. Bi)ewise, the zwiss process aims to protect operations 
and maintain business continuity, though it has not reached the same level of popularity as 
Ehapter 99. zwiss law nevertheless provides mechanisms for composition or ban)ruptcy 
proceedings, and where appropriate, the sale of an operating business in insolvency in 
a timely and eqcient manner, while ensuring appropriate creditor involvement. Although 
these tools are used less fre’uently than some international counterparts, they can deliver 
pragmatic results when applied with clear planning and disciplined ePecution.

COMPOSITION PROCEEDINGS

Eomposition proceedings are generally initiated by the composition court at the re’uest 
of the debtor itself, although creditors of the distressed company may also re’uest the 
opening of such proceedings under certain circumstances karticle 2/– paragraph 9 lit a 
and b KE(AC. Eomposition proceedings aim to protect Fnancially distressed companies 
from creditor enforcement and provide a framewor) either for negotiating a court-approved 
debt restructuring agreement with its creditors kcomposition agreementC, or for restructuring 
without such a court-approved debt restructuring agreement. After a composition process 
is  initiated,  the  court  will  decide  within  four  months  whether  the  company can be 
restructured or whether ban)ruptcy proceedings should begin. Nollowing this decision, 
the court-appointed administrator has an additional four to siP months to negotiate a 
composition agreement with the companyIs creditors karticle 2/7 paragraph 9 KE(AC. This 
period may be ePtended by the court in the case of compleP restructurings karticle 2/jb 
KE(AC.

A composition agreement can be structured either as an ordinary composition agreement 
or as a composition agreement with assignment of assets karticles –97'–9; et se’ KE(AC. 
1nder an ordinary composition agreement, the debtor and creditors agree on a payment 
schedule, a haircut, or a combination of both, with the aim of enabling the company to 
continue. (y contrast, a composition agreement with assignment of assets involves the 
transfer of the debtorIs assets to the creditors for realisation by a li’uidator chosen by the 
creditors, ultimately leading to the dissolution of the distressed company.

PRE-PACKAGED TRANSACTIONS

Hre-pac)aged transactions kie, a pre-negotiated sale of a company or its assetsC have 
become an increasingly important tool in zwiss restructurings, even though case law 
remains relatively limited. &hile pre-pac)aged transactions are not ePplicitly regulated, they 
are legally permissible and are typically implemented during a composition moratorium. 
zuch sales re’uire the consent of the court-appointed administrator kand, depending on the 
structure, the li’uidatorC as well as court approval.

There are currently no categorical restrictions on the involvement of related parties. Wowever, 
the administrator and the court must review the terms of the proposed pre-pac)aged 
transaction to ensure that it is conducted at armIs length and does not disadvantage the 
debtorIs creditors. ‘n practice, pre-pac)aged transactions often involve two )ey steps. Nirst, 
the relevant assets, liabilities and contracts are transferred to a newly formed subsidiary 
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in a process )nown as hive-down. zecond, the subsidiaryIs shares or assets are sold to a 
buyer, sub:ect to approval by the court and the court-appointed administrator. This approval 
process is intended to ensure that the transaction is fair and beneFts creditors, while helping 
to minimise claw-bac) ris)s if the moratorium ultimately ends in ban)ruptcy.

zwiss case law has conFrmed the admissibility of such pre-pac)aged restructurings. 
The Nederal zupreme Eourt validated the practice of privately pre-negotiated pre-pac)s 
during a provisional moratorium, emphasising that these transactions can be approved 
by the competent court without creditor hearings and that creditors have very limited 
rights to appeal k(Ger jA[;2•3209/ from 5arch 9;, 2029C. The Nederal zupreme Eourt 
highlighted that conFdentiality, speed and value preservation can :ustify this approach when 
negotiations with a buyer are advanced and a better outcome for creditors is ePpected than 
in ban)ruptcy. These principles remain highly relevant in practice, where pre-pac)s continue 
to serve as an eqcient restructuring tool, particularly when combined with silent moratorium 
and governance safeguards. Nor boards of directors and bidders, the decision underscores 
the importance of defensible valuations and demonstrates armIs-length terms to minimise 
claw-bac) ris)s and liability ePposure.

Nrom a buyerIs perspective, pre-pac)aged transactions offer an opportunity to ac’uire 
viable parts of a business while reducing ePposure to claw-bac) claims compared to less 
structured distressed scenarios. To be competitive, buyers typically need to submit fully 
funded bids with limited conditions and conduct rigorous due diligence to address any 
uncertainties.

RESCUE COMPANIES

Rescue companies are sometimes used in zwitLerland to restructure a Fnancially distressed 
company during composition proceedings, whether alongside out-of-court measures or 
within court-supervised procedures. The use of rescue companies may be considered 
in situations where the KE(A provides only limited possibilities to support a distressed 
company and safeguard the company as a legal entity, and where a rescue structure is used 
to preserve value and enable a continuation solution.

‘n scenarios where a company cannot realistically be restructured despite having proFtable 
business segments ' either because a composition agreement with creditors cannot be 
achieved or because it is de facto impossible to split off the proFtable parts from the 
distressed entity ' rescue sales may be considered kalbeit often cautiously in zwiss practiceC 
to avoid unnecessary redundancies and to protect the claims of creditors. ‘f a rescue sale is 
considered during the composition procedure, the competent court must approve it, as can 
be inferred from article 2/; paragraph 2 KE(A. The provision itself does not set out detailed 
re’uirements, modalities, or a dedicated sale procedure, rather, it provides that the debtor 
may dispose of FPed assets only with authorisation of the court kor, where applicable, the 
creditorsI committeeC, in whole or in part.

Therefore, to carry out a rescue sale, the distressed company typically submits to the relevant 
court a detailed restructuring plan outlining the sale of the business to a rescue company 
together with the application for a provisional debt-restructuring moratorium to the court. 
This means that the re’uest to approve the sale of the business is submitted at the same 
time as the re’uest for the provisional moratorium. The Fling must ePplicitly ePplain why an 
immediate sale is in the creditorsI best interest and why the transaction is urgent.
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To protect the interests of creditors, it is crucial to demonstrate that the sale price is 
consistent with the mar)et value kie, by providing ePpert valuations and3or presenting 
multiple bidsC. ‘f the re’uest is well founded, the :udge may approve the rescue sale with 
immediate effect in urgent cases, particularly where an interruption of business associated 
with the moratorium would threaten to destroy enterprise value and :eopardise creditor 
claims.

Wowever, the use of a rescue company is not as straightforward as an ordinary sale. This is 
largely due to speciFc legal aspects such as article ––– EO, which provides for :oint liability of 
the successor for the claims of employees. ‘n addition, "AT succession ris)s may become 
relevant depending on the transaction and structure. zwiss practice and case law on "AT 
succession kincluding discussions around (Gx 976 ‘‘ •–C are often cited as reasons to 
diligence and allocate historic "AT ePposures carefully in rescue ac’uisitions and hive-down 
structures.

ANTI-ABUSE PACKAGE AND RESTRUCTURING PLANNING

1nder the Nederal Act on Eombating Abusive (an)ruptcy, a set of measures applies across 
several areas of federal law kincluding the EO, the KE(A, the Eommercial Register Ordinance 
and the Nederal Act on Kirect Nederal TaPationC with the aim of reducing abusive ban)ruptcies 
and strengthening creditor protection. ‘n restructuring practice, these rules have become 
relevant beyond purely insolvency-driven scenarios.

A central element for restructurings is the treatment and enforcement of public law claims. 
Nor debtors registered in the commercial register, taPes and levies are pursued through 
the ordinary enforcement framewor), including the ban)ruptcy route karticle –/ KE(AC, 
rather than through the former attachment mechanism. ‘n practical terms, this reinforces 
that public law arrears must be addressed early and transparently in li’uidity planning 
and restructuring negotiations, as enforcement pressure may escalate more ’uic)ly and 
with greater procedural conse’uences for registered companies. 5ore broadly, the current 
framewor) is designed to ma)e it harder to shed liabilities to the detriment of creditors 
and affected parties. ‘n particular, ban)ruptcy mechanisms should not be used to avoid 
Fnancial obligations such as wage payments or other debts, nor should they enable strategic 
behaviour that disadvantages creditors. Bi)ewise, ban)ruptcy proceedings should not serve 
as a tool for unfair competition, for ePample by voluntarily entering ban)ruptcy to avoid debt 
and social security claims while competing against compliant businesses.

The zwiss corporate restructuring law framewor) is today largely established and provides 
a  comprehensive  toolboP under  the  EO and KE(A.  202j represented the  Frst  year 
in which the anti-abuse pac)age operated as part of the baseline enforcement and 
compliance environment in distressed situations, and practical spillover effects have 
become increasingly relevant for restructuring planning. ‘n 2026, further reFnement is 
ePpected through emerging practice and case law, particularly at the interface between EO 
duties in Fnancial distress kboard of directorsI governance and documentationC and KE(A 
tools keg, composition moratoria and distressed salesC. The development of case law is 
ePpected to continue to consolidate practical standards, especially regarding k9C evidentiary 
ePpectations in moratorium applications, k2C the governance record that a board of directors 
should maintain to withstand later liability scrutiny, and k–C the ePecution mechanisms of 
pre-pac)aged transactions within zwiss procedural safeguards.
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