@ LAW360

Portfolio Media. Inc. | 111 West 19" Street, 5th Floor | New York, NY 10011 | www.law360.com

Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

Percoco Highlights Pre-Verdict Remedies For False Testimony
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Few would dispute that the government's reliance on false testimony in a criminal
trial is a fundamental corruption of its truth-seeking mission and debases the
criminal justice system.[1] Perjury fundamentally "pollutes a trial, making it hard for
jurors to see the truth."[2] Perjury thus must never be suborned, and upon its
discovery, a government prosecutor — whose sole mission is to ensure that "justice
shall be done," not to win at all costs — has a duty to correct that testimony.[3] This
duty extends to correcting known misstatements that go to the credibility of its
witnesses, not just to substantive evidence, for "the prosecution's fundamental
responsibility [is] to promote justice, fairness, and truth."[4]
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Despite these principles, the cases are legion in which the government has relied,

whether knowingly or unwittingly, on false testimony to prove its case. This was well documented for
decades, including with the Knapp Commission in the 1970s and the Mollen Commission in the 1990s,
both of which uncovered deep-rooted corruption within the New York City Police Department and
numerous instances of in-court perjury by law enforcement.[5] While the battles against institutional
corruption by police departments have waged on, instances of police corruption have disturbingly
persisted to this day. In 2012, it was discovered that Boston lab chemist Annie Dookhan had fabricated
thousands of drug-test results in criminal cases, which resulted, just last year, in prosecutors' throwing
out more than 20,000 cases handled by Dookhan.[6] In addition, since 2013, more than 70 convictions in
murder investigations handled by NYPD homicide detective Louis Scarcella have been under review due
to Scarcella's suspicious and frequent reliance on the same eyewitness — "a crack-addicted prostitute,"
as described by news reports — and confessions from suspects who denied having made inculpatory
statements.[7] While the Brooklyn District Attorney's Office consented to vacate many of those
convictions, it nevertheless long asserted that Scarcella never broke the law or committed
misconduct.[8] And earlier this month, a recent investigation by the New York Times resulted in findings
that the "stubborn problem" of police "testilying" persisted, with more than 25 documented occasions
since January 2015 when "judges or prosecutors determined that a key aspect of a New York City police
officer's testimony was probably untrue."[9]

False testimony is not a problem unique only to law-enforcement witnesses; it extends as well to
government cooperating witnesses. Prosecutors spend days and weeks preparing — and in some
instances, coaching — their cooperating witnesses. They learn about their backgrounds, their families,
their lives. One prosecutor described this process as figuratively "falling in love with your rat."[10] The
close relationship prosecutors develop with cooperating witnesses can result in blind spots — instances
where the cooperating witness embellishes or makes up details intended to inculpate a defendant. Even



when those details are uncorroborated, because the witness has spun the yarn of "oak tree"
corroboration — a phrase that references an archetypal witness who claims to have seen a crime under
an oak tree, and to prove his eye-witness story he pulls out a picture of the oak tree — the government
and the jury trust the witness's testimony. This "trust" is enhanced by the government's reliance on
cooperator plea agreements that threaten the witness with lengthy imprisonment should she be caught
lying on the witness stand or otherwise breaching the plea agreement.

The Prosecution of Joseph Percoco

The high-profile public corruption prosecution of Joseph Percoco, a former top aide to New York Gov.
Andrew M. Cuomo, and three co-defendants, is a recent example of the government's reliance on a
cooperating witness who was shown to have provided false testimony. In that criminal trial, prosecutors
in the Southern District of New York relied heavily on the testimony of lead cooperating witness Todd
Howe, a disgraced former lobbyist. On direct examination, Howe testified about his involvement in
widespread criminal conduct with the defendants — conduct to which he pled guilty as part of his
September 2016 cooperation plea agreement. Howe claimed to be a reformed criminal, though, stating
that he pled guilty because he "needed to stand up and accept responsibility for the crimes" he had
committed, and that he "realized the best thing | could do for myself and for my family was to be honest
and plead guilty to the government."[11] He claimed to have had "a come-to-Jesus" moment before
entry of his plea agreement and that he was a "completely changed man" since.[12] The terms of his
plea agreement required him not to commit any further crimes and to tell the truth about all of his
criminal conduct.

On cross-examination, however, it was revealed that Howe engaged in undisclosed credit card fraud
following entry of his plea agreement. Specifically, Howe stayed at a luxury Manhattan hotel while
proffering with the government before he received a cooperation plea agreement. Then, mere weeks
after he entered into his cooperation plea agreement, he contacted his credit card company and falsely
denied having traveled to New York and having stayed at the expensive hotel, in order to have those
expenses credited back to his account. He did not disclose this conduct to the government pretrial. To
the government's credit, when it learned of this criminal conduct on cross-examination, it moved to
revoke Howe's bail, resulting in his stunning midtrial remand to prison.

Despite his lies on the witness stand and breach of the cooperation plea agreement, the government
continued to rely on Howe's testimony at trial. Indeed, in its rebuttal summation, the government
contended that the defense's focus on Howe's continued undisclosed criminal conduct and lies was "a
distraction," because Howe did not lie about any of the material allegations against the defendants.
Ultimately, the jury convicted Percoco and one co-defendant.

The Inadequacy of Post-Verdict Remedies for the Presentation of False Testimony at Trial

Despite the numerous instances where cooperating witness perjury has been uncovered, the appellate
remedies for such perjury are unsatisfying. In the Second Circuit, for example, the knowing introduction
of perjured testimony will warrant a new trial where "there is any reasonable likelihood that the false
testimony could have affected the judgment of the jury."[13] But if the perjury was not knowingly
presented, reversal will be warranted only where "the court is left with a firm belief that but for the
perjured testimony, the defendant would most likely not have been convicted."[14] This harmless error
standard is similarly applied by other circuit courts of appeals.[15]

Appellate reversals of criminal convictions based on the presentation of perjured testimony remain rare.



Consider United States v. Cargill — a Fourth Circuit case in which the court acknowledged "the
government ha[d] engaged in prosecutorial misconduct."[16] The government knowingly permitted the
false testimony of one of its key witnesses to go uncorrected — the witness had falsely testified that he
had no involvement in a drug conspiracy, despite having been previously prosecuted for his involvement
in that very conspiracy by the same assistant United States attorney prosecuting the defendants in
Cargill — and then attempted to bolster the witness's testimony on both redirect examination and in
closing argument.[17] As a result, the district court vacated the convictions and granted defendants'
motion for a new trial. But the Fourth Circuit reversed and held that the district court's ruling was an
abuse of discretion because ample other evidence supported the defendants' conviction. This is just one
of numerous examples where courts refuse to overturn convictions, despite the existence of perjured
testimony, either because the government was unaware of the false testimony or because the perjury
was held to be immaterial to conviction.[18]

Nor do post-verdict motions fare better before the district courts. While district court judges have
occasionally granted new trials due to the government's reliance on false testimony,[19] like appellate
reversals, this post-verdict remedy is rarely granted.[20]

Practitioners Should Consider More Robust Pre-Verdict Remedies

Undoubtedly, district court judges have broad discretion to manage the presentation of evidence and
fashion a trial remedy for any range of trial misconduct. The most common pre-verdict remedy for
perjured testimony appears to be the standard Falsus in Uno jury instruction, which advises juries that, if
they find that a witness testified falsely as to any material fact, they have the discretion to disregard that
witness's testimony, in part or in whole.[21] Judges are often reluctant to employ broader pre-verdict
remedies, for fear that those remedies will serve as a replacement for the traditional adversary system,
which relies on vigorous cross-examination as the appropriate means of attacking a witness's credibility,
and the modern presumption that it is the jury — not the court — that serves a "lie-detecting function"
in the criminal justice system.[22]

Criminal practitioners — defense counsel, prosecutors and district court judges alike — should consider
more robust pre-verdict remedies for the presentation of false testimony at a criminal trial. The
standard Falsus in Uno jury instruction — which amounts to a needle in an instructional haystack — is
an unsatisfying remedy, because the evidence amply shows that juries are ineffective at detecting
lies;[23] and, equally important, juries lack the institutional knowledge and competency to police the
integrity of the criminal justice system. Criminal practitioners should strongly consider seeking other
potential pre-verdict remedies that will better deter the government's reliance (whether intentional or
not) on false testimony and better protect the integrity of the criminal justice system. Those broader
remedies include striking the testimony of perjuring witnesses,[24] issuing adverse inference jury
instructions, striking the counts that relate to the false testimony,[25] and even dismissing the
indictment.[26]

Indeed, these judicial remedies are frequently used in civil cases, and should be pursued with equal
vigor by criminal practitioners in criminal cases. For example, spoliation of evidence — a corruption of
the judicial process no worse than reliance on perjured testimony — often results in a robust adverse
inference jury instruction, where the jury is invited to presume that the spoliated evidence would likely
have been favorable to the innocent party deprived of the evidence.[27] This is true even where the
spoliation was the result not of intentional misconduct, but of a party's gross negligence or
recklessness.[28] Similarly, when confronted with witness perjury, courts should consider fashioning a
more robust instruction, inviting the jury to scrutinize the witness's testimony more closely. Indeed, in



the O.J. Simpson murder trial, Judge Lance Ito provided a more robust instruction that can serve as a
helpful model: "A witness who is willfully false in one material part of his or her testimony, is to be
distrusted in others. You may reject the whole testimony of a witness who has willfully testified falsely
as to a material point unless, from all the evidence, you believe the probability of truth favors his or her
testimony and other particulars."[29]

Moreover, in the civil context, courts can and have responded to perjury with more robust pre-verdict
remedies, including ordering that certain designated facts be taken as established for purposes of the
action, striking particular claims or defenses, striking a party's pleadings, and dismissing the action in its
entirety.[30] These remedies are expressly provided for in Federal Rule of Civil Procedure 37(b) if a party
or its witness disobeys a discovery order, which courts have interpreted to include perjury in a
proceeding. While there is no similar Federal Rule of Criminal Procedure, that is of no moment, because
a criminal court has the inherent authority to police itself, to safeguard against the perpetration of any
fraud upon the court.[31]

Criminal cases present the highest stakes in our justice system, not just to the individual defendant, but
also to the credibility of our entire system of justice. Witness perjury stains and undermines the
citizenry's trust in our justice system, casting a shadow on the reliability of its verdicts. To better protect
the integrity of the criminal justice system, criminal practitioners must consider all available remedies in
response to false testimony. Indeed, even prosecutors must consider sua sponte appropriate remedies
when they discover false testimony by their own witnesses.[32] When prosecutors fail to address
testimony they know or should know to be false, they indisputably fail in their duties. But it is
defendants — and the justice system as a whole — that pay the price.
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