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1. AGREEMENT  
1.1. Parties. The terms and conditions set forth herein, together with those appearing in the Purchase Order and any attachments thereto (collectively, the “Purchase Order” or 

“PO”), constitute an agreement between Foundation Medicine, Inc. (“Buyer”), and the supplier identified in the PO ("Supplier") for Buyer’s purchase from Supplier of the goods 
(“Goods”) and/or services (“Services”) set forth in the PO. 

1.2. Precedence. In the event there is a conflict between the PO and the terms of any written master agreement between the parties specifically covering the Goods or Services 
hereunder, the terms and conditions of such master agreement shall prevail to the extent of such conflict. Notwithstanding the above, the PO shall prevail over any differing or 
additional terms and conditions proposed by Supplier, including, without limitation, those contained in any invoice, acknowledgment, order confirmation, rele ase, acceptance or 
other written correspondence, even if Supplier purports to condition its acceptance of the PO on Buyer ’s agreement to such different or additional terms.  

1.3. Acceptance/Cancellation. By acknowledging receipt of the PO (or by shipping the Goods or commencing performance of the Services), Supplier hereby ac cepts and agrees to 
the terms and conditions of the PO.  The PO may be revoked by Buyer at any time prior to acceptance of the Goods or Services.  

 
2. PRICES AND PAYMENT 

2.1. Price. Supplier shall sell the Goods and/or Services to Buyer at the prices specified on the face of the PO.  Any forecasts provided by Buyer are provided as an accommodation 
and shall not constitute a commitment of any type by Buyer.  The PO shall not be filled at a price higher than that shown on the face hereof. Any price adjustment clause 
contained in Supplier's acceptance or acknowledgment of the PO shall not be binding upon Buyer unless specifically agreed to in writing by Buyer's authorized representative. 
No charges will be allowed for taxes, finance charges, transportation, boxing, crating, bundling, dunnage, drayage, storage, packing or returnable containers unless stated on 
Buyer's PO. All sales, use, excise or similar taxes to be paid by Buyer must be itemized separately on the face of the PO and on invoices submitted hereunder. 

2.2. Taxes.  The price for the Goods and/or Services is exclusive of sales or other applicable tax, which amounts shall be payable by Buye r in addition to the supply price.   
2.3. Payment. Supplier shall send a separate invoice for each PO when Goods are shipped or Services are completed. The time periods applicable to payments to be made by 

Buyer (including prompt payment discount periods applicable to the PO) shall commence as of the later to occur of Buyer's rec eipt of the Goods/Services or Buyer's receipt of 
an accurate invoice conforming to these terms. All invoices shall reference the applicable PO number and comply with the terms and condit ions set forth in the PO and shall be 
paid by Buyer within sixty (60) days of receipt of Supplier’s valid and approved invoice. All invoices must be provided to Buyer according to the payment process or instructions 
specified by Buyer within five (5) business days of the end of the applicable billing month. Buyer may withhold payment of any disputed portion of the invoice, pending resolution 
of the dispute. All payments shall be made in USD. Buyer may, at any time, set -off any amounts Supplier owes Buyer against any amounts Buyer owes to Supplier.  

2.4. Payment is Not Acceptance. Payment by Buyer shall neither constitute acceptance of the Goods or Services, nor impair Buyer’s right to inspect such Goods or Services or 
invoke any available remedies. 

 
3. SHIPMENT AND DELIVERY 

3.1. Shipment Terms.  Shipping shall be FOB Destination prepaid and added, without markup.  The risk of loss of and damage to Goods ordered hereunder shall remain with 
Supplier until such time as the Goods have been fully delivered and accepted by Buyer at the Delivered At Place (DAP) point s pecified on the PO (if no DAP point is specified, 
at the delivery location specified on the face hereof) and any related Services have been completed. Title to the Goods shall pass to Buyer upon the earlier of payment  by Buyer 
for the Goods or when the Goods are delivered to the DAP point.  Individual POs shall not be split into several shipment s, unless requested by Buyer. 

3.2. Packaging. Supplier shall handle, pack and package the Goods in a manner that will provide for efficient handling and preclude the possibility of loss or damage to the Goods, 
in conformance with good commercial practice, Buyer specifications, government regulations (including those applicable to chemicals and hazardous materials) and other 
applicable requirements. In addition, shipments tendered to common carriers for delivery must conform to the packaging requirements of the applicable rail or motor carrier 
freight classification. Supplier shall be responsible for any loss or damage due to its failure to handle, pack and package the Goods in a proper  and lawful manner.  

3.3. Timely Delivery. Time is of the essence. Supplier shall deliver the Goods and/or Services strictly in accordance with the dates and requirements set forth or referenced on the face of 
the PO and other terms and conditions set forth herein or attached hereto.  If Supplier fails to deliver on time, unless waived by Buyer in writing, Buyer may cancel the PO and purchase 
replacement goods and/or services elsewhere and Supplier will be liable for actual and reasonable costs and damages Buyer incurs. Supplier will promptly notify Buyer if it is unable to 
comply with the delivery date specified in the PO. As a condition to Buyer accepting late delivery, Supplier may be required to expedite shipment, in which case Supplier shall incur the 
extra cost of expedited shipment. Delivery of Goods must include a packing slip, certificate of conformance or analysis, commercial invoice (if applicable) referencing the PO number 
and any other requested documentation.  If only a portion of Goods is available for shipment to meet the delivery date, Supplier shall ship the available Goods unless directed by 
Buyer to reschedule shipment. If only a portion of the Services can be performed on the delivery date, Supplier shall perform such Services unless directed by Buyer to 
reschedule performance. Partial deliveries shall be deemed late shipments and be considered complete only when all Goods and Services have been delivered. 

 
4. CHANGES 

4.1. Changes to PO. Any addition, deletion, or other modification to the PO, to be effective, requires the mutual consent of Supplier and Buyer. Buyer will issue a revised PO for acceptance 
by Supplier. No payment will be made for any Goods or Services not covered by, or in quantities greater than, specified in the PO, unless authorized in writing by Buyer. 

4.2. Changes to the Goods or Services.  All Goods ordered to Buyer's specifications must comply with such specifications current as of the date of the PO unless otherwise specified 
by Buyer in writing. Substitutions shall not be accepted without Buyer’s prior written consent. Supplier shall not,  without the prior written consent of Buyer, make any process or 
design changes affecting the Goods or Services. Buyer may make changes in the specifications, drawings, delivery dates, quant ity or shipping instructions applicable to any 
Goods and/or Services by written notice to Supplier. Any difference in the price applicable to, or the time required for performance of, the PO directly resulting from changes 
specified in such notice shall be equitably adjusted and the PO shall be modified in writing accordingly, provided, however, that no increase in price or delay in delivery time 
shall be made unless Buyer receives from Supplier a claim in writing for such increase or delay within a reasonable time prior to the scheduled delivery date. Supplier shall 
proceed without delay in the performance of the PO as changed during the period of negotiation of such equitable adjustment.  

 
5. QUALITY AND WARRANTY 

5.1. Quality Control. Supplier shall maintain an objective quality program for all Goods and Services in accordance with any general specification set forth in the PO or otherwise 
supplied by Buyer. Supplier shall furnish to Buyer, upon request, a copy of Supplier’s quality program and supporting test documentation. 

5.2. Equipment. The following provisions apply if the Goods purchased are or constitute equipment. In the event that the Goods furnished by Supplier hereunder is discovered by Buyer to 
be defective as to design, workmanship or materials, or fails installation qualification (IQ), operational qualification (OQ) or performance qualification (PQ), or is otherwise not in 
compliance with the terms of the PO, in addition to any warranties provided hereunder (but no later than twelve (12) months from date such Goods are placed in service for commercial 
use), Supplier shall promptly correct any such defects at Supplier's sole cost and expense, without delay, and by a specific date consistent with Buyer's project schedule for the project 
in which the Goods are furnished. If Supplier shall fail to use all due diligence to commence to correct such defects in sufficient time to complete such corrections by the specific date, 
or if Supplier indicates  its inability or unwillingness to comply, then Buyer may cause such defects to be corrected by others and back charge Supplier for the cost of such corrections, 
at the cost of labor, material, and equipment and tool rentals at prevailing rates, plus fifteen percent (15%) of the foregoing to cover Buyer's indirect costs, overhead, supervision and 
administration. The Goods furnished under the PO, including, without limitation, all warranty work, shall be expedited by Buyer at its election for the purpose of expediting critical path 
completion of the Goods to facilitate the expeditious and timely delivery of the Goods, including, without limitation, engineering, drawings, data, manuals, spares list, material acquisition, 
manufacture/fabrication, machining, assembly, testing, cleaning/painting, factory acceptance testing, and other material elements of the project. Supplier shall furnish scheduling for the 
foregoing material elements to Buyer's expediter promptly following receipt of the PO. Buyer and its representatives shall be afforded free access during working hours to Supplier's 
(and Supplier's sub-supplier's, and subcontractor's and Supplier's) plants for the purpose of such expediting.  Supplier shall, as may be required by Buyer from time to time, supply 
schedules, progress reports and unpriced copies of Supplier's purchase orders and subcontracts for Buyer's use in expediting.  Supplier shall notify Buyer in writing of any actual or 
anticipated delays immediately upon the discovery of such delay. Such notice shall describe the delay and include an estimated period of delay, cause, and corrective actions being 
taken by Supplier. Slippage in Supplier's schedule may be deemed to be reasonable grounds for insecurity in which event Buyer may demand in writing that Supplier provide adequate 
assurances of performance by Supplier. Supplier shall furnish to Buyer a progress report every two (2) week(s) in sufficient detail to allow a realistic evaluation of scheduled events 
toward completion of the PO. Buyer may direct Supplier to accelerate its work in order to recover and maintain Buyer's schedule. All costs incurred by Supplier to accelerate its work 
shall be at Supplier's cost. 

5.3. General Warranties. Supplier warrants that (a) Goods are new, do not contain reconditioned parts and shall be delivered and remain in complianc e with all specifications, 
patterns, designs criteria, descriptions, drawings, samples and other requirements described or referenced in the PO or provided by Supplier; (b) Goods will be m anufactured, 
handled, labeled, stored and shipped in accordance with all applicable laws, regulations and industry standards includ ing the Fair Labor Standards Act (if applicable) or such 
comparable foreign law; (c) Goods are of merchantable quality, are free from defects in design, materials, workmanship and fa brication and fit for their intended purpose; (d) 
all Goods and Services shall be delivered free of all liens, encumbrances and other claims against title; (e) all Goods and results of the Services do not use or incorporate any 
freeware, shareware or open source software, unless otherwise specified or approved by Buyer; and (f) all Services shall be performed in a good and workmanlike manner in 
accordance with the standards of  skill, care, diligence and timeliness exercised generally by highly skilled firms in the Un ited States rendering similar services, and warrants 
to Buyer that the Services shall be performed and completed in  accordance with such standards. Supplier warrants that it has the requi site expertise and all rights, licenses, 
permits and consents necessary to perform the Services hereunder and that Supplier and Supplier's employees and/or subcontractors are fully qualified and equipped to 
perform Services. These warranties and remedies are in addition to any warranties provided by any manufacturer of the Goods. Supplier’s warranties shall be in effect for the 
longer of either (i) Supplier’s normal warranty period or (ii) one year following the date of acceptance of the Goods or Services by Buyer.  Supplier warrants that, in furtherance of 
Buyer’s options in Section 6 below, any repaired or replaced Goods and/or reperformed Services, shall conform to their specifications, the foregoing warra nties, or the other 
requirements of the PO, for an additional 12 months following such repair, replacement or reperformance.  

5.4. Non-Infringement Warranty. Supplier warrants that all Goods and Services do not  and shall not infringe any patent, trademark, copyright, trade secret or other  intellectual 
property right of a third party. 

 
6. INSPECTION AND REJECTION OF NONCOMPLYING GOODS AND/OR SERVICES 

6.1  Buyer’s Options.  Buyer has the right to inspect the Goods and/or Services on or after the date delivered and/or performed and if any of the Goods and/or Services fail to 
conform to their specifications, the foregoing warranties or the PO requirements, Buyer may reject all or any part of such Goods and/or Services.  In addition to the remedies 
specified in Section 10, if Buyer rejects any Goods or Services as provided herein, at Buyer’s option, Buyer may cancel the PO for such rejected Goods or Services, obtain a 
refund from Supplier, or require Supplier to repair or replace such Goods or re-perform such Services without charge and in a timely manner. Any Goods so rejected will be 
returned to Supplier at Supplier's sole risk and expense. Supplier shall be liable for and shall reimburse Buyer for any cost , loss or liability incurred by Buyer as a result of such 
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rejection. Buyer has the right to inspect repaired/replacement Goods and/or audit re-performed Services as set out in this section. If the Goods and/or Services are subject to 
inspection or acceptance by Buyer's customer, under agreements between Buyer and its customer or otherwise, acceptance by Buy er shall be contingent upon such inspection 
or acceptance by Buyer's customer.  Buyer’s payment to Supplier for Goods and/or Services prior to Buyer’s timely rejection of such Goods and/or Services as non-conforming 
will not be deemed as acceptance by Buyer. Acceptance of Goods and/or Services does not waive any warranty rights provided in the PO for the Goods and/or Services.  

 
7. INTELLECTUAL PROPERTY; LICENSE 

7.1. License. Supplier hereby grants to Buyer a non-exclusive, royalty-free, worldwide, irrevocable, perpetual, transferable license to use (with right to sublicense) such of Supplier's 
intellectual property (“IP”), if any, as is required to give Buyer full enjoyment and commercial exploitation of any Goods that incorporate such Supplier IP and the results of the Services, 
in connection with the right to develop, make, have made, import, export, use, sell, or offer for sale Buyer’s products and services and as reasonably contemplated by the PO.   

7.2. Ownership. Except as otherwise set forth herein, as between the parties, each of Buyer and Supplier will retain the sole and exclusive rights in all of its IP. 
 

8. INDEMNIFICATION AND CONFIDENTIAL INFORMATION 
8.1 Indemnification. Supplier agrees to defend, indemnify and hold harmless Buyer and Buyer's directors, officers, employees, agents and its affiliates, subsidiaries, assigns, 

subcontractors and customers from and against all losses, demands, penalties, fees,  damages, liabilities, costs, expenses (including attorneys’ fees), obligations, resulting from 
third party claims, actions and suits of any kind or nature ("Claims") arising from, in connection with or related in any way to (a) any breach of any of this Agreement made by 
Supplier; or (b) any act or omission of Supplier in the performance of the PO, except, in each case, to the extent caused by Buyer’s gross negligence or willful misconduct. 

8.2 Infringing Goods and Services. Without limiting the above remedy, if Buyer’s use of any Goods or receipt of any Services is enjoined because of any actual or claimed 
infringement of patent, trademark, copyright, trade secret or other intellectual property right of a third party (collectively, "Infringing Product"), Supplier shall at its expense use  
its reasonable best efforts to procure the right for Buyer to continue using or receiving the Infringing Product. If Supplier is unable to do so, Supplier shall, at its expense a nd 
Buyer’s option (a) replace the Infringing Product with non-infringing goods or services (as applicable) without loss of functionality; (b) modify the Infringing Product to be non-
infringing; or (c) refund in full all costs paid by Buyer for the Infringing Product and reimburse Buyer upon demand for all additional costs incurred by Buyer in purchasing any 
replacement goods or services. 

8.3 Confidential Information; No Publicity. Supplier agrees that all drawings, reports, design data, and technical and all other information resulting from the PO shal l be reported to 
Buyer and become Buyer's sole property. Supplier agrees that all information provided by Buyer to Supplier, all information observed by Supplier at Buyer's  facilities, and all  
information  becoming  known  to  Supplier concerning Buyer's goods or services or general business operations, scientific and medical data, genetic information, gene sequence 
information, inventions, discoveries, improvements or methods, business plans, ventures or practices, enterprises, manufactur ing or other plant design, location of operation, 
or any other information affecting the business operations of Buyer and any other information obtained through access to any Buyer information assets systems, including but 
not limited to, instruments, equipment, computers, networks and voicemail, all information of th ird parties that Buyer has an obligation to keep confidential, and any other 
information that is of such a nature that a reasonable person would believe it to be confidential is Buyer Confidential Information. Supplier shall maintai n in confidence Buyer 
Confidential Information and shall not publish, disseminate, reveal in any manner or to any party, or use without first obtaini ng Buyer's written consent thereto, except as 
necessary to supply Goods or in the performance of Services under the PO or as otherwise instructed by Buyer. Supplier shall be fully responsible for all Buyer's Confidential 
Information in Supplier's possession and Supplier shall promptly upon completion of the PO, or on demand by Buyer, return all  documents including all copies thereof containing 
Buyer’s Confidential Information to Buyer. Except to the extent required by law, Supplier shall make no reference, advertisem ent, or promotion regarding Buyer or Buyer’s 
purchase or use of the Goods or Services covered by the PO without the prior written consent of Buyer. 

8.4 Limited Access. Supplier’s access to Buyer’s information assets systems is limited to those specific systems, time periods and personnel authorized by Buyer, and is subject 
to Buyer’s privacy and information security policies. Any other access is expressly prohibited. Supplier warrants that it shall comply with these obligations and that access 
granted hereunder shall not impair the integrity and availability of Buyer’s information assets systems. Buyer may audit Supp lier to verify compliance. Supplier warrants that 
each employee, agent or subcontractor who performs work pursuant to the PO has been informed of the obligations contained her ein and has agreed to be bound by them.  

 
9. LEGAL COMPLIANCE  

9.1. Compliance with Applicable Laws. In performing its obligations under the PO, Supplier shall comply with all applicable federal, state, local laws and foreign laws, rules, statutes, 
regulations, codes and ordinances, orders, policies, judgments or requirements of any other applicable governm ental or regulatory authority, including without limitation, tax, 
environmental, privacy, data security, import, export, applicable Food and Drug Administration (FDA) and International Confer ence on Harmonization (ICH) regulations federal 
and state workers' compensation laws, the Fair Labor Standards Act of 1938, as amended ("FLSA"), 29 CFR Part 471, Appendix A to Subpart A # Text of Employee Notice 
Clause, and all rules and regulations promulgated thereunder. Without limiting the foregoing, by accepting the PO, Supplier certifies that the Services will be or were performed 
and/or the Goods will be or were produced in compliance with the FLSA. The FDA and ICH laws and regulations provide, inter al ia, that (i) Suppliers that provide Buyer with 
products, supplies, equipment or services that may be used in the production or testing of medicines or pharmaceuticals or may affect, proce ss, interpret or otherwise affect 
medical or pharmaceutical data, directly or  indirectly,  must  meet  certain regulatory minimum validation requirements, and (ii) that Buyer must perform quality assurance 
audits on any  Suppliers that may provide such supplies, equipment or services. Supplier agrees to cooperate with Buyer in satisfying these requirements, as applicable, 
including allowing Buyer, the FDA and the ICH to perform any necessary audits of Supplier's records and/or facilities and providing Buyer, the FDA and the ICH with any 
necessary information and materials. 

9.2. Absence of Debarment by FDA; Foreign Corrupt Practices Act; Export Compliance.  Supplier represents and warrants that none of Supplier, its officers, personnel or any other 
person used by Supplier to provide Goods and/or perform Services has been: (i) debarred, convicted of a crime that could lead  to debarment, suspended, proposed for 
debarment, under investigation by the Food and Drug Administration (FDA) for a debarment action, or is subject to a pending d ebarment or conviction, by any executive agency 
or pursuant to section 306 of the United States Food, Drug, and Cosmetic Act, 21 U.S.C. §335a(a) or (b), as amended, or comparable applicable laws; (ii) excluded, suspended 
or is listed by any government or regulatory agencies as ineligible to participate in any federal or state healthcare program  or government procurement or other programs (as 
that term is defined in 42 U.S.C. 1320a-7b(f)), including (but not limited to) persons identified on the General Services Administration’s List of Parties Excluded f rom Federal 
Programs or the HHS/OIG List of Excluded Individuals/Entities, or is excluded, debarred, suspended, or otherwise made ineligible to participate in any such progr am; (iii) 
convicted of a criminal offense related to the provision of healthcare items or services, or is subject to any such pending action; or (iv) listed on any of the FDA Clinical 
Investigator enforcement lists, including but not limited to, the (1) Disqualified/Totally Restricted List, (2) Restricted List and (3) Adequate Assurances List. Supplier covenants 
and certifies to Buyer that Supplier and its employees, subcontractors and suppliers shall at all times comply with the U.S. Foreign Corrupt Practic es Act with respect to the PO 
and any other applicable anti-bribery and anti-corruption laws. Supplier agrees to provide, at Buyer’s request, any and all documentation required to substantiate such 
compliance. Supplier confirms that Supplier is not debarred, suspended, or proposed for debarment by the federal government w ith respect to U.S. export laws and regulations 
and is not included in any of the Bureau of Industry and Security’s Lists of Parties of Concern.  In addition, Supplier represents and warrants that Supplier, its officers, personnel 
or any other person used by Supplier to provide Goods and/or perform Services has not engaged in any conduct or activity which could lead to any of the above-mentioned 
disqualification or debarment actions. Supplier agrees to inform Buyer immediately in writing (to the attention of Buyer’s Co mpliance Department) if Supplier or any person or 
entity providing the Goods and/or performing Services becomes the subject, or is likely to become the subject, of any proceeding or action described in this Section 9.2. Supplier 
acknowledges that any investigation by the FDA or the U:S. Departments of Just ice, State or Commerce for a debarment action or disqualification and/or final debarment or 
other enforcement action or imposition of sanctions shall be grounds for immediate termination of this PO (including, if appl icable any or all SOWs hereunder) by Buyer for 
cause. 

9.3. U.S. Government Contract. To the extent that this Agreement constitutes a subcontract under any agreement Buyer has with the U.S. Government, this Agreement is subject to 
additional terms and conditions located here  that are hereby incorporated into this Agreement.  Federal Acquisition Regulation clauses incorporated into this Agreement are available 
at http://www.acquisition.gov, and supplemental agency-specific clauses are identified in Title 48 of the U.S. Code of Federal Regulations and are available at http://www.ecfr.gov.   

9.4. Environmental and Safety Compliance. All Goods provided by Supplier shall be consistent with, and can be used in compliance with, the Occupational Safety and Health Act of 1970 
(OSHA) as amended (29 USC § 651, et seq.), and all Services to be performed on Buyer’s premises will be consistent with OSHA provisions. Supplier will provide Buyer the latest 
safety data sheet (SDS) for any chemical substance determined to be hazardous. Supplier agrees that Goods that are not properly classified, described, packaged, marked, labeled, 
or in the proper condition for transportation at the time of delivery to Buyer, according to the applicable regulations of th e Department of Transportation, OSHA, or any other 
governmental authority, shall be treated as non-conforming and defective.   

9.5. Work on Buyer’s Premises. Supplier agrees that, while its personnel or agents are on Buyer’s premises, such personnel or agents shall conform to all Buyer’s work rules, guidelines, 
safety regulations, standard operating procedures and practices governing behavior of its own employees provided in writing. Supplier agrees to require such personnel and agents to 
take any required training and to work in a manner which complies with all applicable laws. 

9.6. Third Party Risk Management. Supplier shall maintain an appropriate risk management and mitigation program for its critical suppliers. Supplier will share relevant risk metrics with 
Buyer. In selected cases, upon request by Buyer, Supplier will provide evidence to Buyer by sharing (anonymized) risk assessments and audit reports. 

9.7. FMI Supplier Code of Conduct. Supplier will provide goods and/or services under this PO in compliance with the FMI Supplier Code of Conduct. Supplier will require its suppliers and 
subcontractors to comply with the FMI Supplier Code of Conduct. In case of material non-compliance with this provision, Buyer reserves the right to terminate the PO. 

 
10. TERMINATION 

10.1. Termination by Buyer. Buyer may terminate the PO at any time with or without cause by providing written or other notice of termination.  If Buyer terminates without cause, Supplier 
will thereupon immediately stop work on the PO or the terminated portion thereof and Buyer’s liability shall be limited to paying Supplier, to the extent unpaid, the price for all Goods 
and Services which have been performed and delivered to Buyer in accordance with the PO.   

10.2. Breach by Supplier. If Supplier breaches any material provision of the PO, Buyer may, at Buyer's option, without incurring any liability or prejudicing its other rights: (a) extend 
the time for performance; (b) cancel all or any portion of the PO, and/or (c) return all or any part of the Goods or terminat e all or any part of the Services. For Goods which are 
delivered late, Buyer may opt to receive a refund of any payments with respect to Goods cancelled by Buyer. Supplier shall not, however, be liable for any additional cost, loss, 
damage or liability of Buyer resulting from any delay in delivery or performance hereunder to the extent delivery or performance is made impossible by reason of unforeseeable 
causes beyond the reasonable control of Supplier which are not attributable in whole or in part to any act or fai lure to act by Supplier, provided Supplier uses its best efforts to 
deliver or perform in a timely manner; provided, however, that the foregoing shall  not preclude Buyer's right to cancel the PO by reason of such delay in delivery or performance 
of the PO. 

10.3. Effects of Termination. In the event Buyer terminates the PO in whole or in part due to Supplier’s breach as provided above, Buyer may procure, upon such terms and in such 
manner as Buyer deems appropriate, replacement goods or services, and Supplier shall reimburse Buyer upon demand for all additional costs incurred by Buyer in purchasing 

https://assets.ctfassets.net/w98cd481qyp0/1ANPj5YRHMPwaVfJJammx9/fb04f3751b4927625d8a2bd771248ac3/FMI_-_Subcontract_Flowdown_Addendum_-_FAR_VAAR__Feb_2021_.pdf
http://www.acquisition.gov/
http://www.ecfr.gov/
https://assets.ctfassets.net/w98cd481qyp0/3AuU5cWSOenugKfX9SM0R9/666a676b50b632f57dd16667e452b3e1/Supplier_Code_conduct_R2.pdf
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such replacement goods or services. 
10.4. Rights and Remedies. The rights and remedies granted to Buyer pursuant to the PO shall be cumulative and in addition to, and shall not limit or affect, any other rights or 

remedies available at law or in equity. 
 

11. LIMITATION OF LIABILITY 
11.1. TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT SHALL BUYER’S AGGREGATE LIABILITY FOR ALL MATTERS ARISING FROM, OR IN 

CONNECTION WTH THE PO, WHETHER IN CONTRACT, TORT OR OTHERWISE EXCEED THE AMOUNT BUYER PAID TO SUPPLIER IN THE SIX (6) MONTHS IMMEDIATELY 
PRECEDING THE OCCURANCE OF THE CAUSE OF ACTION. 

11.2. TO THE FULLEST EXTENT PERMITTED BY LAW, IN NO EVENT SHALL BUYER BE LIABLE TO SUPPLIER FOR ANY PUNITIVE, SPECIAL, INDIRECT, EXEMPLARY, 
INCIDENTAL OR CONSEQUENTIAL DAMAGES, INCLUDING LIABILITY FOR LOSS OF USE, LOSS OF PROFITS, LOSS OF PRODUCT OR BUSINESS INTERRUPTION 
ARISING OUT OF OR IN CONNECTION WITH THE PO EVEN IF BUYER HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES EXCLUDING CLAIMS FOR 
FRAUD, WILLFUL MISCONDUCT, GROSS NEGLIGENCE, OR ARISING FROM A BREACH OF CO NFIDENTIALITY OBLIGATIONS.  

11.3. THE LIMITATIONS WILL APPLY NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY PROVIDED HEREIN. NOTHING IN THE PO LIMITS 
EITHER PARTY'S LIABILITY FOR BODILY INJURY OF A PERSON, DEATH, OR PHYSICAL DAMAGE TO PROPERTY OR ANY LIABILITY WHICH CANNOT BE EXCLUDED UNDER 
APPLICABLE LAW. 

 
12. MISCELLANEOUS 

 
12.1. Records. Where the Supplier will be creating or managing Buyer records, Supplier shall: (a) keep all such written or electronic records for the duration of the PO and at the conclusion 

of work, return records to Buyer, unless otherwise directed by Buyer and (b) when the retention time specified expires, or any longer period specified by written notice to Supplier, 
Supplier shall discard in a confidential manner (e.g., destroy removable media, shredding, incineration) copies, drafts, and routine communications as soon as no longer needed by 
Supplier, unless otherwise directed by Buyer. 

12.2. Audit. Supplier shall preserve and make available its accounts and records pertaining to the Goods and Services for audit and verification by Buyer.  
12.3. No Assignment; No Subcontracting. Supplier shall not assign its rights or obligations without Buyer's prior written consent. Any attempted delegation or assignment shall be 

void.  Supplier may not subcontract any of its rights or obligations under the PO without Buyer’s prior written consent.  
12.4. Waiver. The waiver of any term or condition of the PO must be in writing. No such waiver shall be construed as a waiver of any other term or condition, nor as a waiver of any 

subsequent breach of the same term or condition.  
12.5. Governing Law. The PO will be governed by and construed in accordance with the laws of the Commonwealth of Massachusetts, excluding its co nflicts of laws provisions.  The 

United Nations Convention on Contracts for the International Sale of goods and the Uniform Computer Information Transactions Act do not apply to the PO.  The parties 
expressly waive any right to a jury trial regarding disputes and claims related to the PO.  

12.6. Independent Contractors. The PO shall not be interpreted to create an agency or consignment relationship and neither party is a partner, employee, agent or joint venture partner of, or 
with, the other. 

12.7. Non-Restrictive Relationship. Nothing in the PO shall be construed to preclude Buyer from purchasing the same or similar goods or services from other third parties as the 
Goods or Services provided under the PO. 

12.8. Severability; Survival; Amendment and Modification. If any portion of the PO is declared by a court of competent jurisdiction to be overbroad or unenforceable, the remainder 
of the PO shall be valid and enforceable to the fullest extent permitted. Provisions of the PO which by their nature should a pply beyond their terms will remain in force after any 
termination or expiration of the PO. The terms of the PO may only be amended or modified in a writing stating specifically that it amends the P O and signed by an authorized 
representative of each party. 

12.9. Insurance.  Supplier will secure and at all times maintain, at its own cost and expense, insurance satisfactory to Buyer and adequate to assure its obligations under the PO 
including coverage for liabilities to third parties for bodily injury (personal injury) and damage to property in amounts suf ficient to protect Buyer in the event of such injury or 
damage, and will be in compliance with any and all laws, regulations or orders. Supplier further will maintain such additional types and limits of insurance adequate to assure 
its obligations under the PO and as is customary for a company of similar size and similar operations to Supplier in the jurisdiction or jurisdictions in which Supplier’s operations 
take place. If requested, Supplier shall furnish Buyer with a certificate evidencing the Supplier’s insurance.  In the event a Supplier utilizes sub-contractors then the aforementioned 
insurance language shall be extended as well. 

 
 

  



FOUNDATION MEDICINE, INC. 

PURCHASE ORDER TERMS AND CONDITIONS 

Last Revision March 2021                                                                                                                                                                                                                                                                              4 
 

 

Schedule 1 
FAR and Special Requirements for Commercial Item Subcontracts 

A. General Provisions 
Subcontract Reporting.  Upon request by FMI, Subcontractor shall furnish to FMI all information that may be required for FMI to comply with the reporting requirements specified at FAR 52.204-
10, Reporting Executive Compensation and First-Tier Subcontract Awards (OCT 2018). 
Exclusions.  If the agreement is valued in excess of $35,000, Subcontractor represents that, as of the effective date of this agreement, neither the Subcontractor nor its subcontractor(s), nor any 
of the Subcontractor’s or its subcontractor(s)’ respective principals, are debarred, suspended, or proposed for debarment by the U.S. Government.  The Subcontractor must confirm this 
representation on the effective date of this agreement if the effective date occurs after the date on which the Subcontractor executes the agreement. 
Small Business Status.  Unless Subcontractor informs FMI otherwise in writing, Subcontractor represents that it does not qualify as a small business for U.S. Government procurement purposes. 
U.S. Government Reporting.  No confidentiality provision included in this agreement may be construed to prohibit or otherwise restrict the Subcontractor, as a subcontractor of FMI under a U.S. 
Government contract, from lawfully reporting waste, fraud, or abuse to a designated investigative or law enforcement representative of the federal department or agency authorized to receive 
such information under the procurement.  
 
B. FAR and VAAR Clauses  
Except as otherwise provided in this Addendum, or where a substitution of parties would not be reasonable in a specific clause due to the mutual expectation of the parties to this agreement, the 
following terms used in the FAR clauses incorporated by referenced in this Addendum shall have the following meanings: 
1. “Contracting Officer” or “Government” shall mean FMI;  
2. “Contractor” or “Offeror” shall mean the Subcontractor that is a party to this agreement; 
3. “Contract” shall mean this agreement between FMI and Subcontractor;  
4. “Subcontract” shall mean any lower-tier subcontract entered into by Subcontractor in furtherance of its contract with FMI; and  
5. “Subcontractor” shall mean such lower-tier subcontractor engaged by Subcontractor to furnish supplies or services to the Subcontractor that is a party to this agreement. 
   
 1. Clauses Incorporated by Reference   
The clauses referenced below are hereby incorporated by reference, with the same force and effect as if they were set out in full text, subject to the notes following each clause citation. Flowdown 

to lower-tier subcontractors is required as indicated in the instructions for “subcontracts” in each clause. The full text of each clause may be accessed electronically at http://www.acquisition.gov.    

FAR Clause Title of Clause Date 

52.203-11 Limitation on Payments to Influence Certain Federal Transactions (applies if this Subcontract exceeds $150,000) Sep 2007 

52.203-13 Contractor Code of Business Ethics and Conduct 
(applies if this Subcontract exceeds $5,500,000 and has a performance period of more than 120 days; the meaning of the terms 

“Government” and “Contracting Officer” are not changed) 

Oct 2015 

52.203-19 Prohibition on Requiring Certain Internal Confidentiality Agreements or Statements (the meaning of the term “Government” is not 
changed) 

Jan 2017 

52.204-23 Prohibition on Contracting for Hardware, Software, and Services Developed or Provided by Kaspersky Lab and Other Covered Entities 
(the meaning of the terms “Government” and “Contracting Officer” are not changed) 

Jul 2018 

52.209-6 Protecting the Government’s Interest when Subcontracting with Contractors Debarred, Suspended, or Proposed for Debarment (applies if 
this Subcontract exceeds $35,000 and is not for commercially available off-the-shelf items) 

Oct 2015 

52.219-8 Utilization of Small Business Concerns  
(must be included in in all lower-tier subcontracts that offer further subcontracting opportunities) 

Nov 2016 

52.222–21 Prohibition of Segregated Facilities (applies to the same extent as FAR 52.222-26) Apr 2015 

52.222-26 Equal Opportunity (applies unless exempted by the rules, regulations, or orders of the Secretary of Labor; an exemption applies if this 
Subcontract is (i) valued at $10,000 or less, unless the Subcontractor receives or can be expected to receive in a twelve-month period 
agreements covered by the clause valued at more than $10,000 in the aggregate or (ii) for work performed outside the United States with 
employees recruited outside the United States) 
 
FMI AND SUBCONTRACTOR SHALL, IF APPLICABLE, ABIDE BY THE REQUIREMENTS OF 41 CFR 60-1.4(a), 60-1.7, 60-1.35(c), 
60-300.5(a), 60-741.5(a), AND 29 CFR PART 471, APPENDIX A, AS UPDATED FROM TIME TO TIME. AMONG OTHER 
REQUIREMENTS, THESE REGULATIONS PROHIBIT DISCRIMINATION AGAINST QUALIFIED PROTECTED VETERANS, 
QUALIFIED INDIVIDUALS ON THE BASIS OF DISABILITY, AND INDIVIDUALS ON THE BASIS OF RACE, COLOR, RELIGION, SEX, 
SEXUAL ORIENTATION, GENDER IDENTITY OR NATIONAL ORIGIN.  THESE REGULATIONS REQUIRE THAT COVERED PRIME 
CONTRACTORS AND SUBCONTRACTORS TAKE AFFIRMATIVE ACTION TO EMPLOY AND ADVANCE IN EMPLOYMENT 
QUALIFIED PROTECTED VETERANS,  QUALIFIED INDIVIDUALS WITH DISABILITIES, AND INDIVIDUALS WITHOUT REGARD TO 
THEIR RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION, GENDER IDENTITY, OR NATIONAL ORIGIN. 

Sept 2016 

52.222-35 Equal Opportunity for Veterans 
(applies if this Subcontract is $150,000 or more, unless exempted by the rules, regulations, or orders of the Secretary of Labor; an 
exemption applies if this Subcontract is for work performed entirely outside the United States with employees recruited or transferred 
outside the United States) 

Oct 2015 

52.222-36 Equal Opportunity for Workers with Disabilities 
(applies if this Subcontract exceeds $15,000, unless exempted by the rules, regulations, or orders of the Secretary of Labor; an exemption 
applies if this Subcontract is for work performed entirely outside the United States with employees recruited or transferred outside the 
United States) 

July 2014 

52.222–37 Employment Reports on Veterans 
(applies if this Subcontract is $150,000 or more, unless exempted by the rules, regulations, or orders of the Secretary of Labor; an 
exemption applies if this Subcontract is for work performed entirely outside the United States with employees recruited or transferred 
outside the United States) 

Feb 2016 

52.222-40 Notification of Employee Rights Under the National Labor Relations Act (applies if this Subcontract exceeds $10,000 and will be 
performed wholly or partially in the United States) 

Dec 2010 

52.222-41 Service Contract Labor Standards (applies if this Subcontract exceeds $2,500 and has a principal purpose of furnishing services at least 
in part in the United States through the use of service employees; the meaning of the terms “Government” and “Contracting Officer” are 
not changed) 

Aug 2018 

52.222-50 Combating Trafficking in Persons (FMI may take appropriate action against the Subcontractor, including termination of this Subcontract, 
for violation of paragraph (b); if a certification is required under paragraph (h)(5), the Subcontractor will submit the certification at FAR 
52.222-56 before award and during performance of the Subcontract) 

Mar 2015 

52.222-54 Employment Eligibility Verification 
(applies if this Subcontract exceeds $3,500 and will be performed at least in part in the United States, unless this Subcontract is only for 
supplies or is for commercial services that are part of the purchase of a commercially available off-the-shelf (“COTS”) item,  or an item that 
would be a COTS item but for minor modifications, and the services are normally provided for that item) 

Oct 2015 

52.222–55 Minimum Wages Under Executive Order 13658 (applies to the same extent as FAR 52.222-41) Dec 2015 

52.222–62 Paid Sick Leave Under Executive Order 13706 (applies to the same extent as FAR 52.222-41) Jan 2017 

52.232-40 Providing Accelerated Payments to Small Business Subcontractors (applies if Subcontractor is a small business concern).    Dec 2013 

VAAR Clause Title of Clause  Date 

852.237-7 Indemnification and Medical Liability Insurance (applies if healthcare providers will be providing services under this Subcontract) Jan 2008 
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