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Preface

Arbitration 2018
Thirteenth edition

Getting the Deal Through is delighted to publish the thirteenth
edition of Arbitration, which is available in print, as an e-book and
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage

this year includes new chapters on Cyprus, Finland, Liechtenstein,
Lithuania, Panama, Russia and South Africa.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editors,
Gerhard Wegen and Stephan Wilske of Gleiss Lutz, for their continued
assistance with this volume.

GETTING THE /§<
DEAL THROUGH

London
January 2018

www.gettingthedealthrough.com

© Law Business Research 2017

PREFACE



LIECHTENSTEIN

Gasser Partner Attorneys at Law

Liechtenstelin

Thomas Nigg and Eva-Maria Rhomberg

Gasser Partner Attorneys at Law

Laws and institutions

1 Multilateral conventions relating to arbitration

Is your country a contracting state to the New York Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards? Since when has the Convention been in force? Were
any declarations or notifications made under articles I, X and
XI of the Convention? What other multilateral conventions
relating to international commercial and investment
arbitration is your country a party to?

Since 5 November 2011, Liechtenstein has been a signatory to the New
York Convention. Under article 1(3)(a) of the Convention, Liechtenstein
declared a reservation of reciprocity (LGBl 2011/325).

Liechtenstein is a member of the International Energy Charter,
resulting in the application of the treaty’s investment protection rules.

2 Bilateral investment treaties
Do bilateral investment treaties exist with other countries?
According to www.unctad.org, Liechtenstein is not a party to any bilat-

eral investment treaties. However, Liechtenstein has concluded a num-
ber of bilateral tax treaties, providing for arbitration.

3 Domestic arbitration law

What are the primary domestic sources of law relating to
domestic and foreign arbitral proceedings, and recognition
and enforcement of awards?

The primary domestic sources of law relating to domestic and foreign
arbitral proceedings and the recognition and enforcement of awards are
the Liechtenstein Code of Civil Procedure (LCCP; sections §94-635),
the Liechtenstein Enforcement Act (article 1(m)) and the New York
Convention.

The LCCP governs both domestic and foreign arbitral proceedings.

In addition, there are the Liechtenstein Rules, which apply when-
ever parties agree on them.

4 Domestic arbitration and UNCITRAL

Is your domestic arbitration law based on the UNCITRAL
Model Law? What are the major differences between your
domestic arbitration law and the UNCITRAL Model Law?

Liechtenstein domestic arbitration law is based on the UNCITRAL
Model Law, but it is also influenced by Austrian arbitration law, which
has also implemented the UNCITRAL Model Law.

Liechtenstein law only partly deviates from the provisions of the
Model Law, including, inter alia, provisions on the conclusion of arbitra-
tion agreements with consumers or employees.

5 Mandatory provisions

What are the mandatory domestic arbitration law provisions
on procedure from which parties may not deviate?

Section 605 of the LCCP stipulates minimum standards regarding the
neutrality of arbitrators.

210

6 Substantive law

Is there any rule in your domestic arbitration law that provides
the arbitral tribunal with guidance as to which substantive law
to apply to the merits of the dispute?

Section 620 of the LCCP governs law applicable in arbitration proceed-
ings seated in Liechtenstein. This provision addresses the law applicable
to the merits not the law applicable to the arbitration agreement.

In a first step, the arbitral tribunal must comply with the parties’
choice of law. Only if the parties have not agreed to the law applicable to
the merits may the tribunal apply the law it deems appropriate.

A decision based on equity consideration can only be made if the
parties have explicitly empowered the arbitral tribunal to do so.

7 Arbitral institutions

What are the most prominent arbitral institutions situated in
your country?

Liechtenstein, with its political neutrality, geographically central loca-
tion, excellent infrastructure and legal framework, is predestined to act
as an attractive central European place of arbitration. However, besides
the Liechtenstein Arbitration Association (LIS, www.lis.li), which in fact
is not an arbitral institution in the literal sense, no other arbitral insti-
tution is based in Liechtenstein. However, because of its geographical
vicinity and legal similarities, a significant number of arbitration pro-
ceedings are conducted under the auspices of SCAI and VIAC.

Arbitration agreement

8 Arbitrability

Are there any types of disputes that are not arbitrable?

Liechtenstein as a jurisdiction is arbitration-friendly, and thus nearly
every matter that could be subject to state court proceedings may be
submitted to arbitration as well. Accordingly, section §99(1) of the LCCP
states that any pecuniary claim to be decided by state courts may be sub-
ject to arbitration agreements. Nonetheless, there are disputes that are
not arbitrable. Family law matters, certain company-related disputes
and all disputes arising out of contract articles of apprenticeship cannot
be made subject to arbitral agreements.

In a nutshell, all business- and civil law-related matters can be sub-
ject to an arbitration agreement. Therefore, all company-related mat-
ters are usually open to arbitration, if the proceedings are not initiated
by the public prosecutor.

9 Requirements

What formal and other requirements exist for an arbitration
agreement?

For a natural person, the capacity for arbitration agreements derives
from his or her personal statute, whereas a legal person needs to have
legal personality to be a party to an arbitration agreement.

Besides the capacity to conclude arbitration agreements, the
basic requirement for an arbitration agreement is that it exists in writ-
ing. Either a document has to be signed by both parties, or it has to be
included in correspondence (eg, email) or in standard contracts provid-
ing a record of the agreement. What is required is that there be evidence

Getting the Deal Through - Arbitration 2018
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of the arbitration agreement equivalent to a written document. There is
no easing of this requirement.

The formal requirement for a written agreement settles matters of
proof. However, the violation of the requirement of written form can be
healed if not objected together with the first submission in the arbitral
proceedings (eg, in case of respondent the answer to the statement of
claim).

10 Enforceability

In what circumstances is an arbitration agreement no longer
enforceable?

An arbitration agreement is a contract between two or more parties.
Usually it is up to the parties to agree on specific circumstances under
which the arbitration agreement no longer applies. However, the ‘doc-
trine of separability’ also applies, and thus an arbitration agreement
continues to exist even if the underlying contract has been terminated.

There are several cases where arbitration agreements have been
deemed ‘pathological’, meaning that they could not be enforced. One
of the most common cases concerns the explicit naming of arbitrators in
the arbitration clause. If in case of dispute the explicitly designated arbi-
trator is deceased, the arbitration clause is deemed to be invalid because
of its unenforceability. The same applies if the arbitral institution desig-
nated in the arbitration agreement ceased to exist.

11 Third parties - bound by arbitration agreement

In which instances can third parties or non-signatories be
bound by an arbitration agreement?

In line with Austrian jurisprudence, legal successors are bound by an
arbitration agreement concluded by their predecessor. According to the
Liechtenstein Supreme Court, beneficiaries of a foundation or trust who
are not explicitly named in the foundation or trust documents (discre-
tionary beneficiaries) are bound by an arbitration agreement in the stat-
utes or by-laws if they decide to accept a distribution by the foundation
or trust.

Furthermore, in line with Austrian scholars, the liquidator is also
bound by arbitration agreements of the insolvent company.

12 Third parties - participation

Does your domestic arbitration law make any provisions with
respect to third-party participation in arbitration, such as
joinder or third-party notice?

Under Liechtenstein law, to our knowledge there are almost no specific
provisions with respect to third-party participation in arbitration, such
asjoinder or third-party notice. Nonetheless, section 633(3) of the LCCP
states that with the consent of all parties involved in the arbitral proceed-
ings, third parties may inspect the files and collect copies of documents.

13 Groups of companies

Do courts and arbitral tribunals in your jurisdiction extend
an arbitration agreement to non-signatory parent or
subsidiary companies of a signatory company, provided that
the non-signatory was somehow involved in the conclusion,
performance or termination of the contract in dispute, under
the ‘group of companies’ doctrine?

Arbitration agreements are written clauses in contracts, or at least
included in standard terms and conditions, and therefore are only
enforceable between the corresponding signatories. This is because of
general contractual principles. Thus, courts and arbitral tribunals may
not extend an arbitration agreement to the non-signatory parent or sub-
sidiary companies of a signatory company. To our knowledge, there are
no specific provisions or judicature regarding this matter.

It is thus not established whether the internationally recognised
‘group of companies’ doctrine applies in Liechtenstein as well. However,
the Austrian Supreme Court accepted the application of an arbitration
clause to ‘economically related’ contractual relationships.

www.gettingthedealthrough.com

14 Multiparty arbitration agreements

What are the requirements for a valid multiparty arbitration
agreement?

There are only very few special provisions in the LCCP explicitly
addressing multiparty arbitrations. Most importantly, section 604(5) of
the LCCP governs a fallback option if a number of parties cannot agree
on the appointment of ‘their’ arbitrator. After a period of four weeks and
upon request of a party, the arbitrator can be appointed by the compe-
tent state court.

Constitution of arbitral tribunal

15 Eligibility of arbitrators

Are there any restrictions as to who may act as an arbitrator?
Would any contractually stipulated requirement for arbitrators
based on nationality, religion or gender be recognised by the
courts in your jurisdiction?

Section 605(3) of the LCCP prohibits judges to sit as arbitrators while
being active in service.

In addition, the parties are free to agree on certain conditions arbi-
trators must fulfil. Accordingly, article 6 of the Liechtenstein Rules
provides that all parties and/or the commissioner accept that only such
persons may be appointed, as both are subject to a legal confidentiality
obligation that at least includes criminal liability for violations of that
confidentiality obligation, and possess the right to refuse to testify in
civil matters. Generally, this includes lawyers, auditors and professional
trustees.

16 Background of arbitrators
Who regularly sit as arbitrators in your jurisdiction?
Predominantly lawyers, and attorneys-at-law in particular, sit as arbitra-

tors. Judges cannot serve as arbitrators during their tenure. Depending
on the matter, economists may also sit as arbitrators.

17 Default appointment of arbitrators

Failing prior agreement of the parties, what is the default
mechanism for the appointment of arbitrators?

The parties may freely agree on the number of arbitrators and a mecha-
nism for the appointment. However, if the parties have agreed on an
even number of arbitrators, they shall appoint another person as chair-
man. Unless otherwise agreed by the parties, three arbitrators shall be
appointed (section 603 of the LCCP).

Only in the event that parties fail to agree on the appointment of an
arbitrator after a time limit has passed, the court shall appoint an arbi-
trator (see section 604(2) No. 1 of the LCCP).

Regarding the appointment of a three-member arbitral tribunal,
each party usually nominates one arbitrator and these two arbitrators
then agree upon a chairman. Should they fail to agree, the court shall
appoint the presiding arbitrator upon the request of one party (see sec-
tion 604(2) of the LCCP).

18 Challenge and replacement of arbitrators

On what grounds and how can an arbitrator be challenged
and replaced? Please discuss in particular the grounds for
challenge and replacement, and the procedure, including
challenge in court. Is there a tendency to apply or seek
guidance from the IBA Guidelines on Conflicts of Interest in
International Arbitration?

Parties are free to agree on a specific challenge procedure. If the par-
ties have failed to agree on a challenge procedure, section 606(2) of the
LCCP provides a default procedure. The challenging party needs to file
an application with the arbitral tribunal explaining the reasons for the
challenge within four weeks of gaining the knowledge that prompted
their challenge. If the arbitrator does not resign, the arbitral tribunal
rules upon the challenge. It is possible to request the arbitral tribunal to
rule upon an unsuccessful challenge within four weeks of the decision to
reject that challenge.
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If the office of an arbitrator ends prematurely (through, for example,
illness, death or resignation) a substitute arbitrator is appointed. The
appointment of a substitute arbitrator is enacted in accordance with the
rules applicable to the appointment of the arbitrator to be replaced (see
section 608 of the LCCP).

19 Relationship between parties and arbitrators

What is the relationship between parties and arbitrators?
Please elaborate on the contractual relationship between
parties and arbitrators, neutrality of party-appointed
arbitrators, remuneration and expenses of arbitrators.

The relationship between the parties and the arbitrators is not the same
as that between parties and judges in ordinary proceedings because it is
based on a contractual relationship with corresponding contractual lia-
bility. Arbitrators have to be impartial and independent. The costs and
expenses of the arbitrators are usually determined in the final award and
have to be borne by the parties.

The arbitrators’ contract is considered a contract for services and
contains an obligation to adjudicate upon an arbitral award.

20 Immunity of arbitrators from liability

To what extent are arbitrators immune from liability for their
conduct in the course of the arbitration?

According to section 611(4) of the LCCP, an arbitrator who fails to ful-
fil the obligations arising from acceptance of his or her appointment
or fails to fulfil it in a timely manner shall be liable to the parties for all
damage caused by his or her wrongful refusal or delay. Regarding the
extent of liability (limited versus unlimited), especially with regard to
the arbitration award being made, opinions differ. Nonetheless, the
Austrian Supreme Court held in its decision of June 2005 that an arbitra-
tor’s liability is limited (9 Ob 126/04 a) and that an arbitrator may only
be held liable for damages if the award has been challenged and the
challenge was successful (RS0119996).

Jurisdiction and competence of arbitral tribunal

21 Court proceedings contrary to arbitration agreements

What is the procedure for disputes over jurisdiction if court
proceedings are initiated despite an existing arbitration
agreement, and what time limits exist for jurisdictional
objections?

In principle, an existing arbitration agreement shall be given prior-
ity over state court proceedings. If court proceedings are initiated in
a matter that is subject to arbitration, the court shall reject the claim.
However, this is only if the defendant does not raise an objection in this
respect in his or her oral or written pleadings. If proceedings are pend-
ing at court, the arbitration proceedings may still be commenced or
continued. According to the ruling of the Liechtenstein Supreme Court,
arbitral awards have res judicata effect only between parties to the arbi-
tration and not upon third parties (cf 0§ CG.2001.384).

22 Jurisdiction of arbitral tribunal

What is the procedure for disputes over jurisdiction of the
arbitral tribunal once arbitral proceedings have been initiated
and what time limits exist for jurisdictional objections?

Once arbitral proceedings have been initiated, any objection to the juris-
diction of the tribunal must be submitted at the first opportunity or be
forfeited. An arbitral tribunal is capable of deciding on its own compe-
tence to rule on a specific dispute; in other words, it has ‘competence-
competence’ and therefore may decide upon its own jurisdiction.

212

Arbitral proceedings

23 Place and language of arbitration

Failing prior agreement of the parties, what is the default
mechanism for the place of arbitration and the language of the
arbitral proceedings?

Should there be no agreement determining the place of arbitration, the
arbitral tribunal shall determine its seat, taking into account the circum-
stances of the case, including the suitability of the place of arbitration
for the parties (section 612 of the LCCP). If the parties have failed to
stipulate an arbitration language, the arbitral tribunal shall determine
the language (section 613 of the LCCP).

24 Commencement of arbitration

How are arbitral proceedings initiated?

In line with international standards, arbitral proceedings are initiated
when the claimant delivers a written statement of claim to the respond-
ent. The statement of claim must (in most cases) include a copy of the
arbitration agreement and a fully substantiated statement of claim. The
latter requirement is intended to enhance efficiency. Furthermore, the
claim shall include, inter alia and to the extent known, the names and
contact information of the other parties and their counsel, a proposal
as to the number of arbitrators and the language of proceedings (if not
agreed on previously) plus, if three arbitrators have been proposed or
agreed, the name and contact details of the arbitrator to be appointed
by the claimant.

25 Hearing

Is a hearing required and what rules apply?
If the seat of the arbitral tribunal lies within the Principality of
Liechtenstein, a hearing is required if requested by a party, in accord-

ance with section 615 sentence 2 of the LCCP. If a hearing is denied even
though requested by one of the parties, the award may be set aside.

26 Evidence

By what rules is the arbitral tribunal bound in establishing the
facts of the case? What types of evidence are admitted and how
is the taking of evidence conducted?

The arbitral tribunal shall decide independently on matters of evidence.
Provisions on proceedings and evidence can be found in section 616 of
the LCCP. Provisions regarding expert witnesses can be found in section
618 of the LCCP. The arbitral tribunal may appoint an expert witness,
following consultation with the parties. However, the parties shall be
informed in good time of each hearing and of each meeting of the arbi-
tral tribunal for the purpose of taking evidence. All written pleadings,
documents and other communications submitted to the arbitral tribu-
nal by one party shall be brought to the other party. Legal opinions and
other evidence on which the arbitral tribunal may base its decision shall
be also brought to the attention of all parties (section 616 of the LCCP).

27 Courtinvolvement

In what instances can the arbitral tribunal request assistance
from a court and in what instances may courts intervene?

As outlined above, an arbitration agreement and a subsequent arbitral
tribunal take precedence over any court proceedings. With the afore-
mentioned ‘competence-competence’ (see question 22), an arbitral
tribunal is competent to make a binding judgment regarding its own
jurisdiction. Section 595 of the LCCP states that the court may take
action in matters governed by the provisions in the LCCP only to the
extent provided in these provisions.

Unless otherwise agreed by the parties, the arbitral tribunal may,
at the request of one party, order provisory or interim measures against
another after hearing the party (section 610 of the LCCP). At the request
of one of the parties, the state court shall take such a measure. Therefore,
parties could apply for interim measures to an arbitral tribunal in the
same way as to a court (see questions 29 et seq). However, the court
has to refuse the enforcement of such a measure if certain prerequisites
listed in the LCCP were met (section 610 paragraph 4 of the LCCP).

Getting the Deal Through - Arbitration 2018
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Moreover, the arbitral tribunal, the arbitrator appointed by the
arbitral tribunal or one of the parties, with the agreement of the arbi-
tral tribunal, may request the court to perform judicial acts for which the
arbitral tribunal is not empowered (see section 619 of the LCCP).

28 Confidentiality

Is confidentiality ensured?

Although there are no explicit provisions on confidentiality in the LCCP,
Liechtenstein complies with international standards. In this regard, con-
fidentiality of arbitration proceedings is guaranteed in all aspects.

It is noteworthy that the provisions of the Liechtenstein Rules are
much more far-reaching than the legal provisions, providing a strong
confidentiality obligation. article 29 of the Liechtenstein Rules imposes
a strict confidentiality obligation upon all those involved - the parties
and their representatives, the arbitrators, any commissioner, the sec-
retariat and their auxiliary persons - regarding all material submitted,
all facts made available, and all orders and awards. The confidentiality
obligation is protected by a contractual penalty in the amount of 50,000
Swiss francs but does not cover publicly available information, informa-
tion already known by the party prior to the proceedings or information
that is not adduced by a third party during the proceedings.

Further confidentiality is ensured by article 6 of the Liechtenstein
Rules, according to which a person can be appointed as an arbitrator
only if subject to a legal confidentiality obligation (see question 15).

Interim measures and sanctioning powers

29 Interim measures by the courts

What interim measures may be ordered by courts before and
after arbitration proceedings have been initiated?

After it has been formed, the arbitral tribunal in general has exclusive
jurisdiction over interim measures. The arbitral tribunal may, at a par-
ty’s request, take any interim measure it deems necessary or appropriate
(cf. section 610 (1) of the LCCP).

Unless otherwise agreed by the parties, the arbitral tribunal may,
at the request of one party, order provisory or interim measures against
another after hearing the party (section 610 of the LCCP). At the request
of one of the parties, the state court shall take such a measure. Therefore,
parties could apply for interim measures to an arbitral tribunal in the
same way as to a court. However, the court has to refuse the enforce-
ment of such a measure if certain prerequisites listed in the LCCP are
met (section 610 paragraph 4 of the LCCP).

30 Interim measures by an emergency arbitrator

Does your domestic arbitration law or do the rules of the
domestic arbitration institutions mentioned above provide for
an emergency arbitrator prior to the constitution of the arbitral
tribunal?

The institution of an emergency arbitrator is not recognised in
Liechtenstein domestic arbitration law.

31 Interim measures by the arbitral tribunal

What interim measures may the arbitral tribunal order after
itis constituted? In which instances can security for costs be
ordered by an arbitral tribunal?

As mentioned in question 29 and stated in section 610(3) et seq of the
LCCP, at a party’s request the arbitral tribunal may take any interim
measures it deems necessary or appropriate.

32 Sanctioning powers of the arbitral tribunal

Pursuant to your domestic arbitration law or the rules of the
domestic arbitration institutions mentioned above, is the
arbitral tribunal competent to order sanctions against parties
or their counsel who use ‘guerrilla tactics’ in arbitration? May
counsel be subject to sanctions by the arbitral tribunal or
domestic arbitral institutions?

Because of the competence-competence of the arbitral tribunal, it is
competent to order sanctions against parties or their counsel who use

www.gettingthedealthrough.com

‘guerrilla tactics’ in arbitration. However, the tribunal might find the
imposition of such sanctions rather difficult in practice.

Awards

33 Decisions by the arbitral tribunal

Failing party agreement, is it sufficient if decisions by the
arbitral tribunal are made by a majority of all its members or is
aunanimous vote required? What are the consequences for the
award if an arbitrator dissents?

Unless otherwise agreed by the parties, the following applies.

In arbitration proceedings involving more than one arbitrator, any
decision of the arbitral tribunal shall be taken by a majority of all mem-
bers. In procedural matters, the chairperson may decide on his or her
own if the parties or all members of the arbitral tribunal have authorised
him or her to do so. If one or more arbitrators fail to take part in a vote
without justifying reasons, the other arbitrators may decide without him
or her. In this case, too, the required majority of votes shall be calcu-
lated from the total number of all participating and non-participating
arbitrators. In the case of a vote on an arbitral award, the intention is to
proceed in such a way as to inform the parties in advance (section 621 of
the LCCP). However, the arbitral award shall have the effect of a final
judgment between the parties.

34 Dissenting opinions
How does your domestic arbitration law deal with dissenting
opinions?

As outlined above, in procedural matters the chairperson may decide on
his or her own, if the parties or all members of the arbitration tribunal
have authorised him or her to do so. If one or more arbitrators fails to
take part in a vote without justifying reasons, the other arbitrators may
decide without him or her. In this case too, the required majority of votes
shall be calculated from the total number of all participating and non-
participating arbitrators. In the case of a vote on an arbitral award, the
intention is to proceed in such a way as to inform the parties in advance
(section 621 of the LCCP).

35 Form and content requirements

What form and content requirements exist for an award?

Beside final awards, an arbitral tribunal is entitled to make interim,
interlocutory or partial awards. However, the award must be made in
writing and delivered to the parties. Furthermore, the award must con-
tain the reasons upon which it is based, unless the parties have agreed
that no reasons are to be given. In addition, the award has to be signed
by the arbitrators and contain the date on which the award was made
and the place of arbitration. An award is final and binding on the parties
(see section 623 of the LCCP).

36 Time limit for award

Does the award have to be rendered within a certain time limit
under your domestic arbitration law or under the rules of the
domestic arbitration institutions mentioned above?

General provisions regarding calculations of periods of time cannot be
found under the provisions of the LCCP.

37 Date of award

For what time limits is the date of the award decisive and for
what time limits is the date of delivery of the award decisive?

Unless otherwise agreed by the parties, each party may apply to the
arbitral tribunal for rectification, clarification and amendment of the
award within four weeks from service of the award (see section 627 of
the LCCP).

Only an action for judicial annulment may be brought against an
arbitral award. This shall also apply to arbitration awards whereby the
arbitral tribunal has ruled on its jurisdiction. The claim must be filed
within four weeks. The corresponding period shall commence on the
day on which the party receives the award or amendments to the award
(section 628 of the LCCP).
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Update and trends

Liechtenstein’s liberal corporate law together with its up-to-

date arbitration legislation makes it an ideal venue to arbitrate
foundation and trust disputes. The positive legal framework has
already been recognised by international clients, and the past
years have shown a significant rise in the number of arbitrations in
Liechtenstein.

As it is particularly typical for foundation and trust disputes,
confidentiality is of the utmost importance. It is thus up to the par-
ties to agree on the application of the Liechtenstein Rules, which
provide as much discretion and confidentiality as possible.

Considering the current trend of the relatively young
Liechtenstein arbitration market, future developments can be
expected with substantial interest.

38 Types of awards
What types of awards are possible and what types of relief may
the arbitral tribunal grant?

In addition to making a final award, the arbitral tribunal is entitled to
make interim, interlocutory or partial awards.

39 Termination of proceedings

By what other means than an award can proceedings be
terminated?

The proceedings may usually be terminated with the award, an arbi-
tration settlement or an order of the arbitral tribunal according to
section 625(2) of the LCCP.

Arbitral settlements settle the claims in dispute between the parties
and they terminate any pending proceedings. Since arbitral settlements
are not enforceable according to the New York Convention, it is advis-
able to apply for the rendering of a settlement in the form of an award.
It has to be noted that an award on agreed terms should still contain the
reasons upon which it is based.

40 Costallocation and recovery

How are the costs of the arbitral proceedings allocated in
awards? What costs are recoverable?

Provisions regarding costs can be found in section 626 of the LCCP. If
arbitration proceedings are terminated, the arbitral tribunal shall decide
on the obligation to reimburse the costs, unless the parties have agreed
otherwise. At its discretion, the arbitral tribunal shall take into account
the circumstances of the individual case, and in particular, the outcome
of the proceedings. The obligation to pay the costs may include all rea-
sonable costs for appropriate prosecution and legal defence. Certain
decisions shall only be taken if a party applies for such a decision. If
the decision on the obligation to reimburse costs or to determine the
amount to be reimbursed is omitted or is only possible after the end of
the arbitration proceedings, a separate award shall be made.

41 Interest
May interest be awarded for principal claims and for costs and
atwhatrate?

Whether interest may be awarded for principal claims and costs depends
on the claims for relief of the parties.

Proceedings subsequent to issuance of award

42 Interpretation and correction of awards

Does the arbitral tribunal have the power to correct or
interpret an award on its own or at the parties’ initiative? What
time limits apply?

Provisions regarding the interpretation and correction of awards can be
found in section 627 of the LCCP. Thus the arbitral tribunal can either
perform a correction of the award - concerning, for example, errors in
computation, or clerical or typographical errors - on the grounds of an
application by the parties or ex officio.
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43 Challenge of awards

How and on what grounds can awards be challenged and set
aside?

As already outlined in question 37, only an action for judicial annulment
may be brought against an arbitral award. This also applies to arbitration
awards by which the arbitral tribunal has ruled on its jurisdiction. The
action must be filed within four weeks, commencing on the day upon
which the party receives the award or the amendments to the award
(section 628 of the LCCP).

According to section 628 (2) of the LCCP, an arbitral award shall be
set aside if:

a valid arbitration agreement does not exist, or if the arbitral tribu-

nal has denied its jurisdiction although a valid arbitration agree-

ment does indeed exist, or if a party did not have the capacity to

enter into an arbitration agreement in accordance with the law to

which the party is personally subject;

aparty was not given proper notice of the appointment of an arbitra-

tor or an arbitral proceeding or was otherwise unable to present his

or her case;

the award concerns a dispute to which the arbitration agreement

does not apply, or it contains decisions on matters beyond the scope

of the arbitration agreement or the party’s request for relief; if the

deficiency relates only to a separable part of the arbitral agreement,

then that part shall be set aside;

the formation or composition of the arbitral tribunal conflicts with

any provision of this section or any permissible agreement between

the parties;

the arbitration procedure was conducted in a manner in conflict

with the fundamental values of the Liechtenstein legal system (pub-

lic policy);

the requirements for contesting a court judgment through an appli-

cation for a new trial pursuant to section 498(1) Nos. 1-5 of the

LCCP are satisfied;

the subject matter of the dispute is not arbitral under domestic law;

or

the arbitration award is in conflict with the fundamental values of

the Liechtenstein legal system (public policy).

44 Levels of appeal

How many levels of appeal are there? How long does it
generally take until a challenge is decided at each level?
Approximately what costs are incurred at each level? How are
costs apportioned among the parties?

As mentioned above, parties have four weeks to submit a respective
claim to the Court of Appeal (Obergericht) to set aside an arbitral award.
The latter functions as the first and last instance in such challenge pro-
ceedings and proceedings involving declaratory claims regarding the
existence or non-existence of an arbitral award.

Unless other very specific conditions apply, the possibility of rais-
ing a claim to the Constitutional Court as a separate and further level of
appeal is not an option (see Michael Nueber, ‘OGH als einzige Instanz
in Verfahren zur Aufhebung von Schiedsspriichen (rechts) politisch
moglich?’, ZfRV, 73, 76 (2013)).

45 Recognition and enforcement

What requirements exist for recognition and enforcement of
domestic and foreign awards, what grounds exist for refusing
recognition and enforcement, and what is the procedure?

Provisions regarding the recognition and enforcement of foreign awards
are to be found under section 631 of the LCCP. In general, the provisions
of the Enforcement Act govern the recognition and the declaration of
enforceability of foreign arbitral awards, unless otherwise provided
for in international treaties or declarations of opposition. The formal
requirements for the arbitration agreement are also deemed fulfilled
if the arbitration agreement complies with both the form and require-
ments of section 600 of the LCCP and the formal requirements of the
law applicable to the arbitration agreement.

A submission of the original or a certified copy of the arbitration
agreement pursuant to article IV (1)(b) of the New York Convention is
only required if requested by a court.
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46 Enforcement of foreign awards

What is the attitude of domestic courts to the enforcement
of foreign awards set aside by the courts at the place of
arbitration?

As mentioned in question 1, Liechtenstein is a signatory to the New York
Convention. In the context of this Convention, Liechtenstein has issued
a reservation of reciprocity and therefore only recognises and enforces
arbitral awards rendered in the territory of other member states of the
New York Convention.

47 Enforcement of orders by emergency arbitrators

Does your domestic arbitration legislation, case law or the
rules of domestic arbitration institutions provide for the
enforcement of orders by emergency arbitrators?

Liechtenstein’s domestic arbitration jurisdiction and the Liechtenstein
Rules lack the legal institute of an emergency arbitrator.

48 Costof enforcement

What costs are incurred in enforcing awards?

According to article 1(1)(m) of the Enforcement Act, domestic arbitral
awards are enforceable and therefore liable to execution. Such enforce-
ment is approved by the Princely Court in Vaduz (Landgericht) at the
request of the party entitled to make such a claim. The creditor (the
operating party) has to bear the costs in advance. However, these costs
are to be reimbursed by the debtor at the creditor’s request.

According to article III of the New York Convention, each signatory
shall recognise foreign arbitral awards that may be enforced in accord-
ance with the rules of procedure of the territory in which the award is
invoked. Under Liechtenstein law this means that the creditor has to
bear the costs of enforcement in advance but that these, at his or her
request, shall be reimbursed by the debtor.

Other

49 Judicial system influence

What dominant features of your judicial system might exert an
influence on an arbitrator from your country?

Owing to the fact that Liechtenstein has a relatively young ‘arbitration
market’, it is as yet unknown which dominant features may have an
influence on arbitrators.

50 Professional or ethical rules applicable to counsel

Are specific professional or ethical rules applicable to counsel
in international arbitration in your country? Does best practice
in your country reflect (or contradict) the IBA Guidelines on
Party Representation in International Arbitration?

General ethical rules, such as the European Human Rights Convention,
are applicable to arbitral proceedings. As mentioned above, lawyers,
in particular attorneys-at-law, sit as arbitrators. For this reason, the
attorney-client privilege as a professional rule may play a role.

The IBA Guidelines on Conflicts of Interest in International
Arbitration (2004) can also be taken into consideration.

51 Third-party funding

Is third-party funding of arbitral claims in your jurisdiction
subject to regulatory restrictions?

State court proceedings in Liechtenstein are usually funded by the par-
ties themselves, whereas section 63 of the LCCP provides for the pos-
sibility of seeking legal aid. On the contrary, arbitration institutions
usually assume that parties possess the necessary resources to con-
duct arbitral proceedings (see, for instance, Dasser and Reithner, The
Liechtenstein Rules of Arbitration, Editions Weblaw, Bern 2015, 17).

Explicit provisions regarding third-party funding are not to be found
in Liechtenstein law, so in this regard one should look to general provi-
sions. In Liechtenstein, lawyers are not allowed to assert a contingency
fee, and they are further not allowed to purchase any client claim that is
the object of current proceedings (see section 879 of the General Civil
Code). In the case of successful litigation, only a surcharge to the fees
may be agreed.

Thus, litigation funding by an independent third party is permitted
in Liechtenstein. In such a case, there is no assignment of rights or the
claim. The third party only gains the right to carry out legal proceedings
on behalf of the plaintiff.

This also applies to arbitral proceedings.

52 Regulation of activities

What particularities exist in your jurisdiction that a foreign
practitioner should be aware of ?

A foreign practitioner must bear in mind several provisions regarding
work permits and be aware of visa requirements if he or she is not a citi-
zen of a Schengen member state. Before taking up activities as a lawyer,
in particular as an attorney at law in Liechtenstein, a ‘European Lawyer’
must report his or her intention to the Liechtenstein Bar Association and
prove his or her status as a lawyer (see article 83 of the Lawyer’s Act).
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